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JURISDICTIONAL STATEMENT 


In March 1947, an indictment was returned against the 
appellee in three counts (R. 170). Count one charged assault 
with a dangerous weapon, and count two charged assault with 
intent to kill (22 D. C. Code, §§ 502, 501 (1940)). Count three 
(based on 22 D. C. Code, § 3204 (Supp. 1946)) reads as 
follows: 

On or about February 18, 1947, within the District of 
Columbia, Samuel F. Waters carried a pistol on or about 
his person. 

The appellant was tried by a jury, which acquitted him on 
counts one and tw’O, but rendered a verdict of guilty as to count 
three (R. 172). 

At the trial every element of the offense was proved 
(R. 125,201), the defendant himself testifying that, on the date 
involved, he had the pistol in a cigar box on the front seat of 
his automobile, and, in effect, that he had no pistol license 
(R. 100-101). 

The judgment herein is evidenced by an opinion entitled 
“Memorandum Granting Motion for Acquittal,” filed August 
27, 1947, and by a docket entry of the same date stating 
“Defendant discharged.” This evidence would seem to meet 
the requirements laid down in United States v. Hark, 320 U. S. 
531 (1941). 

Under the plain words of Title 23, Section 105 of the D. C. 
Code, the United States is entitled to appeal from such a 
judgment, where (1) it sets aside a guilty verdict; (2) is based 
solely on a holding that the indictment is insufficient. 

It is principally urged, however, as a basis for this Court’s 
jurisdiction, that the judgment, construed in the light of the 
opinion and the record, is in substance an order in arrest of 
judgment, which is appealable under the statute above set 
forth and also under the Criminal Appeals Act, 34 Stat. 1246 
(1907), as amended, 18 U. S. C. § 682 (Supp. 1946). In support 

(l) 


of this proposition appellant refers to its memorandum of points 
and authorities filed in opposition to appellee’s motion to dis¬ 
miss the instant appeal, which motion was denied, without 
prejudice, by the Court. 

STATEMENT OF FACTS 

In March 1947, an indictment was returned against the 
appellee in three counts (R. 170). Count one charged assault 
with a deadly weapon. Count two charged assault with intent 
to kill. Count three reads as follows: 

On or about February 18, 1947, within the District of 
Columbia, Samuel F. Waters carried a pistol on or about 
his person. 

The complaining witness, his wife, a physician, and a precinct 
detective testified for the Government (R. 3, 45, 37, 62). 

The complainant and his wife testified as follows: For two 
weeks prior to February 18,1947, complainant and his wife had 
been separated (R. 25). Having effected a reconciliation, the 
complainant, that evening, drove her to 1025 6th Street NE., 
where she had been living (R. 25, 45, 49). When they arrived 
at the address, complainant’s wife noticed the appellee seated 
across the street in his taxicab (R. 46, 30). She had known 
appellee a number of years (R. 46). She changed her mind 
about going in to get her clothes. This was for the reason that 
“Waters had been rather malicious and threatened me and I 
was with my husband and planning to go back to him and" I 
didn’t want any * * * trouble” (R. 49). They left and 
after they had traveled half a block appellee’s automobile struck 
them from the rear (R. 4, 46). There ensued a “wild chase,” 
appellee trying to run the complainant into the curb (R. 5,47). 
At the intersection of 12th and H Streets NE., the complainant 
stopped at a red light, got out of his automobile, and while 
approaching the taxicab of the appellee was shot in the mouth 
(R. 5). 

The precinct detective testified that on the evening of Feb¬ 
ruary 18th the appellee came into Number Three Precinct 
carrying a pistol wrapped in a newspaper. Appellee turned the 



3 


pistol over to the witness and told him that he had used it at 
12th and H Streets NE. (R. 63, 65). 

The doctor testified that that same night he treated the com¬ 
plainant. The complainant had three teeth and a tonsil shot 
away by a bullet, part of the bullet embedding in complainant’s 
spine (R. 38-39). 

The appellee, a taxicab driver, testified at the trial (R. 93). 
He stated that the complainant had been the pursuer, and he 
the pursued (R. 93 et seq.). 

Two taxi drivers, acquaintances of the appellee, gave testi¬ 
mony tending to corrobrate this (R. 75, 84 et seq.). The ap¬ 
pellee claimed he shot in self-defense (R. 96-97). 

On direct examination the appellee stated that at the time of 
the shooting the pistol was in his taxicab “in the cigar box on 
the front seat” (R. 100-101). On cross-examination he was 
asked if he had a license to carry the pistol. In answer to 
this, and other questions, he stated: “I don’t carry a gun. I 
have never carried a gun. * * * That gun was pawned to 
me in September (1946) by a soldier” (R. 101). 

At the close of the Government’s case appellee orally moved 
for judgment of acquittal (R. 67). 

As to count one the motion was “definitely overruled.” The 
motion as to count two was taken under advisement until the 
end of the case (R. 68). 

As to count three (carrying a deadly weapon) the trial court 
then stated: 

It hasn’t been established definitely as yet that this pistol 
was in his place of business. So I will consider that later. 
But I will overrule it for the time being (R. 68-69). 

At the close of all the evidence, the trial court asked for 
argument on the question whether, as used in the statute (22. 
D. C. Code, § 3204 (Supp. 1946)), the phrase “place of busi¬ 
ness” includes a taxicab (R. 117 et seq.). 

In addition to the foregoing proposition, the appellee urged 
two contentions relating to the sufficiency of count three of the 
indictment: (1) That being in the disjunctive, it did not charge 
an offense under Rule 12 of the Federal Rules of Criminal Pro¬ 
cedure (R. 123-124); (2) that being in the disjunctive the 
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indictment did not inform the appellee of what charge he was 
to meet, i. e., whether he “openly carried it or that he carried it 
concealed about his person * * *” (R* 124). 

The court recognized the fact that appellee did not have a 
license “came out in evidence” (R. 125). However, the trial 
court, sua sponte, voiced the question whether irrespective of 
the state of the evidence, the appellee w T as entitled to have the 
lack of a license pleaded, as an element of the offense, in order 
to provide for a possible future plea of former jeopardy (R. 
125-127, 174). 

The court told the defense that it wished to study the third 
count and whether or not “those exceptions were part of the 
burden of the defendant.” The trial court explained that the 
“exceptions” related to: (1) Whether the defendant had a pistol 
license; (2) whether a taxicab was a “place of business” 
(R. 129). 

The defense later stated that the evidence that the pistol 
was in a cigar box in the front seat had come out as a part of 
the defense’s case (R. 132). 1 He urged, in effect, that the Gov¬ 
ernment’s case could not be strengthened by the defendant’s 
testimony (R. 132-133). The trial court stated it believed the 
true rule to be that it could consider evidence introduced by 
the defense. However, the court indicated it might “be wrong” 
and would “give it very careful study” (R. 140). 

The case was submitted to the jury on all three counts, the 
court taking “under advisement” solely the “motion for judg¬ 
ment of acquittal” as “to the third count” (R. 146, 200). 

On May 6, 1927, the ^'ury returned a verdict of not guilty 
as to counts one and two, and guilty as to count three (carry¬ 
ing a deadly weapon) (R. 172). 

Briefs were filed by the Government and defense in August 
(R. 173, 183). 2 


x The term used in argument was “under the front seat” (R. 132), but 
defendant had testified he had it “on the front seat” (R. 101). 

1 The Government’s brief and that of the appellee were addressed to sub¬ 
stantially the same three questions: (1) Whether the indictment should have 
alleged that the defendant carried the pistol without a license; (2) whether 
the indictment should have alleged hcno the defendant carried the pistol 
“on or about his person,” i. e., whether concealed or openly; (3) whether 
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The trial court’s opinion considered and rejected all but 
one of the contentions voiced by appellee as hereinbefore set 
forth (R. 200-201). 

The court held that under the statute the Government must 
“allege in the indictment” that a defendant “did not have a 
license to carry a pistol” (R. 201 et seq.). 

STATUTES INVOLVED 

Act of July 8,1932,47 Stat. 651,22 D. C. Code, § 3204 (1940), 
as amended, 57 Stat. 586 (1943) 22 D. C. Code, § 3204 (Supp. 
1946): s 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person, ex¬ 
cept in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license therefor 
issued as hereinafter provided, or any deadly or danger¬ 
ous weapon capable of being so concealed. 

a taxicab is a “place of business” as contemplated by the statute (R. 
183, 174). 

To these the appellee added a fourth, which he phrased as follows: “Did 
defendant waive motion for judgment of acquittal by putting on evidence 
while Court had motion under advisement?” (R. 174). 

(As shown above from the record, and as developed in appellee’s trial 
court brief (R. 180 et seq.), there is no question of “waiver" involved. The 
contention refers to the fact that at the close of the Government’s case the 
court announced it would “overrule * * * (motion of acquittal as to 

the third count) * • * for the time being” (R. 6S-69). The defense 
established the fact that appellee had no license. In addition, the defense 
established the fact that immediately prior to its open use (which was proved 
by the Government) the defendant had the pistol concealed about his person. 
In his brief appellee again advanced the proposition he had urged on trial, 
that under the circumstances defense testimony could not be permitted to 
augment that of the Government. This proposition is erroneous and was 
finally rejected. Leyer v. United States, 1S3 Fed. 102 (C. C. A. 2d 1910). 

* Subsequent to the verdict in the Instant case, this section was amended 
by changing the last period to a colon and adding the following language: 
“Provided , That arrests, without a warrant, and searches and seizures pur¬ 
suant thereto, may be made for violation of this section, by police officers, 
as in the case of a felony, upon probable cause that the person arrested is 
violating this section at the time of the arrest; but no evidence discovered 
in the course of any arrest, search, or seizure authorized by this proviso 
shall be admissible in any criminal proceeding against the person arrested 
. unless at the time of such arrest he was carrying a pistol or other dangerous 
weapon on or about his person.” Pub. L. No. 344, SOth Cong., 1st Sess. 
(Aug. 4,1947). 
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STATEMENT OF POINTS 

The District Court erred: 

1. In holding that the exception “without a license” must be 
alleged and proved as it is an element of the crime of carrying 
a pistol as defined in the statute relating to carrying of any 
“deadly or dangerous weapon capable of being * * * con¬ 
cealed” (22 D. C. Code, § 3204). 

2. In discharging the appellee after a verdict of guilty pur¬ 
suant to the holding above set forth. 

QUESTIONS PRESENTEE 

I 

Was it the intention of Congress, in enacting the local statute 
(22 D. C. Code, § 3204) forbidding the carrying of deadly or 
dangerous weapons capable of being concealed, that possession 
of a pistol license be a matter of defense and not an element of 
the crime? 

II 

Does the “settled” principle that “an indictment * * * 
need not negative the matter of an exception” apply to the 
exception “without a license therefor * * *” in the statute 

(22 D. C. Code, §3204)? 

SUMMARY OF ARGUMENT 

I 

Title 22, Section 3204 of the Code (Supp. 1946) forbids the 
carrying of any deadly or dangerous weapon capable of being 
concealed. 

The section and its legislative history as well as that of the 
statute in which it is embodied demonstrates that the exception 
“without a license therefor # * applying to pistols, 
was intended by Congress to furnish a defendant “with an 
opportunity for justification and not to be part of the offense 
itself.” 

II 

The general rule in Federal jurisdictions is that an indictment 
need not negative the matter of an exception. The tests of 



(1) danger to society and (2) effective enforcement of the law, 
laid down by the Court, are met in regard to the exception 
“without a (pistol) license * * *” 

ARGTTMTTNT 

I 

Possession of pistol license a statutory defense 

Rule 7 (c), Federal Rules of Criminal Procedure, requires 
that an indictment contain only “the essential facts constitut¬ 
ing the offense charged.” The “settled rule” in Federal Courts 
is that “an indictment # * * founded on a general pro¬ 

vision defining the elements of an offense * * * need not 
negative (nor must the Government prove the nonexistence of) 
the matter of an exception * * *” McKelvey v. United 
States, 260 U. S. 353,375 (1922). 

It is axiomatic that, as to “whether the exception in the 
statute * * * was intended to furnish the defendants with an 
opportunity for justification and not to be part of the offense 
itself,” the ultimate criterion is the intent of Congress. 
Williams v. United States, 78 TJ. S. App. D. C. 147, 138 F. 2d 
81,83 (1943). 

Prior to 1932, the laws relating to possession and carrying 
of deadly weapons were contained in three sections of the 1901 
Code. 4 Section 855 was entitled “Carrying Weapons.” It 
punished, as a misdemeanor, “Any person who shall within the 
District of Columbia have concealed about his person any 
deadly or dangerous weapon, or who shall carry openly any such 
weapon, with intent to unlawfully use the same * * *.” 

The section provided that “Any judge of the police court” 
might, under certain conditions grant “a written permit to 
carry such weapon or weapons” for a limited period. (The 
other two sections dealt principally with regulation of the 
business of selling weapons and disposal of seized weapons.) 

4 The Act of March 3,1901, approving a Code for the District of Columbia, 
contained three sections dealing with deadly weapons; 31 Stat. 132S, § S55 
(“Carrying Weapons”) ; 31 Stat. 1329, § S56 (Disposition of Seized Weap¬ 
ons) ; 31 Stat 1329, §857 (“Selling, and so forth, to Minors”). 
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None of the three sections, including the permit provision, 
mentioned a pistol, or any weapon, by name. The reference 
was to the statutory category “any deadly or dangerous 
weapon” capable of concealment. These sections were 
unchanged until they were repealed by the Act of July 8,1932, 
47 Stat. 650 et seq., 22 D. C. Code, §§ 3201-3216 (1940). 

This appeal is concerned with Section 4 of the present act. 
The framers of the act intended “to make this (particular) 
section as broad as the existing law.” 5 

The present act was “based on the uniform firearms act 
drafted by the national conference of commissioners on uniform 
State laws.” 8 Section 4 of the original bill related only to 
pistols and was entitled “Carrying Pistol.” The House com¬ 
mittee reported the bill 7 with an amendment striking out Sec¬ 
tion 4 and its title, substituting therefor the section title “Car¬ 
rying Concealed Weapons,” and adding, inter alia, the phrase 
“any deadly or dangerous weapon” to the body of the section. 

The need for this change became apparent at the House and 
Senate hearings. The Corporation Counsel informed the Sen¬ 
ate committee that at the House hearing that same day “certain 
facts developed which made (the) changes desirable.” He 
stated that all were agreed that Section 4 be changed because 
“This act repeals our present concealed weapon law; and, 
therefore, we deemed it advisable to make this section as broad 
as the existing law.” 8 

The hearings developed that such weapons as sheath knives 
had not been considered. Prescinding from its definition and 
separability sections, the numerous provisions of the bill, with 
the exception of Section 14, originally related only to “pistols” 
or, in some sections, a “pistol or other firearm.” 

* Hearings before Committee on the District of Columbia on Sen. 27 51, 
72d Cong., 1st Sess. 14 (1932). Sen. 2751 was identical with the House bill, 
H. R. 8754, which was finally enacted. Sen. Rep. No. 575, 72d Cong., 1st Sess. 
2 (1932). Hearings on both bills were held the same day; (the House hear¬ 
ing was not printed). Hearings, supra at 14. 

*Sen. Rep. No. 575, supra at 2 [Italics supplied]. The bill in its original 
form is printed in the Senate Report. 

• T H. R. Rep. No. 767,72d Cong., 1st Sess. 1 (1932). 

* Hearings, supra at 14. 
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It appears from the legislative history that the Congress 
was greatly concerned with pistols and other firearms. Of the 
“six principal features” of the bill, the Senate report lists first 
“Regulation of the sale of pistols to the public * * *” The 
report pointed out that “The need for firearms legislation has 
been recognized by public officials and the people of the Dis¬ 
trict of Columbia * * * The police department has in¬ 
formed the committee that firearms were used in 686 crimes 
of violence in the 5-year period ending June 30, 1931.” 9 The 
report calls attention, among other matters, to the provision 
preventing “the hasty and impulsive purchase of firearms for 
whatever purpose.” The object of the statute, according to 
its title, is “to control the possession, sale, transfer, and use 
of pistols and other dangerous weapons. * * *” [Italics 
supplied.] 

The statute and its history make clear that Section 4 covers 
the same general class of weapons embraced in the prior law, 
i. e. “any deadly or dangerous weapon capable of being * * * 
concealed.” 10 

The class of dangerous weapons in the “prior law” included, 
without specific denomination, at least three subclasses: (1) 
certain weapons now contraband under Section 14, e. g. black¬ 
jacks, metal knuckles, sawed-off shotguns; (2) pistols; (3) 
sheath knives, etc. 

Mere possession of any of these weapons was not forbidden 
by the prior law. The present act makes weapons in the first 
class contraband, possession being permitted on no basis but 
that of status, e. g., law enforcement officers, soldiers on duty. 11 
Possession of pistols is generally discouraged by the present 
act and forbidden to those previously convicted of certain 


* Sen. Rep. No. 575, supra at 2. 

30 The amendment of 1943, 57 Stat. 586. 22 D. C. Code § 3204 (Snpp. 1946) 
added, inter alia, the quoted words. Prior to the amendment, which penal¬ 
ized open carrying, that the section applied only to weapons capable of 
concealment was implicit in the fact that only concealed carrying was 
punished. 

11 22 D. C. Code, § 3214 (1940). 


/ 
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crimes. 12 Possession of weapons in the third category is un¬ 
restricted. 13 

Carrying of weapons in the first class (i e., contraband) is 
permitted only on the basis of status, as is carrying of weapons 
in the third class, although possession of a knife is not com¬ 
pletely or partially forbidden as in the case of blackjacks and 
pistols. 

Carrying of pistols is only permitted on the basis of status 
or license. The license, if granted, is for a restricted period. 
It must be predicated on an administrative finding “that the 
applicant has good reason to fear injury to his person or prop¬ 
erty or has any other proper reason for carrying a pistol and 
that he is a suitable person to be so licensed.” 14 

From the foregoing, no reason emerges to justify a conclusion 
that an offense defined in Section 4 is carrying a pistol “without 
a license.” There is, further, no reason to believe that lack 
of a pistol license is an element of one offense where it is not 
in cases involving knives. Possession of a sheath knife is not 
interfered with by the statute. On the other hand, a person 
convicted of a crime of violence may not possess a pistol; and 
a defendant is subject to greatly increased punishment (22 
D. C. Code, § 3202) if he commits a crime of violence while 
armed with a pistol. 

The offense defined is carrying a deadly or dangerous weapon 
capable of being concealed. The pistol is part of that general 
class. As to this particular weapon, possession of a license 
may be pleaded in an appropriate case, as in all three subclasses 
of weapons status may also be pleaded. 

Possession of a pistol, as long as it remains in the “dwelling 
house or place of business” of a civilian without a criminal 

” Id. at § 320S. “No seller shall • * * deliver a pistol to the purchaser 
thereof until forty-eight hours shall have elapsed from the time of applica¬ 
tion * * *” According to Senate Report No. 575, supra, at 2, this pro¬ 
vision is for the purpose of preventing “the hasty and impulsive purchase 
of firearms for whatever purpose.” Section 3203 forbids persons convicted of 
a “crime of violence” to possess a pistol. 

“ This may be explained by the fact that a sheath knife is used as a tool 
by certain workmen, whereas a pistol has but one mechanical function, to 
inflict injury. 

14 § 3206. 
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record, is permittted under the present act. 10 The carrying 
of a pistol in public, even by a civilian qualified to possess one, 
is clearly contemplated as being a most exceptional procedure. 1 ® 
It must be preceded by an administrative finding, based on 
“proper reason,” and the privilege is of short duration. 

Subsequent to the indictment in the instant case, Section 4 
was amended to permit police officers, who have probable cause, 
“as in a felony case,” that a person is carrying “a pistol or other 
dangerous weapon,” to make an arrest without a warrant and 
searchers and seizures pursuant thereto. Public Law No. 344, 
supra. Congress would never have sanctioned this, procedure 
had it not generally prohibited the carrying of pistols and had 
it not intended possession of a license to be a matter of de¬ 
fense. 

This conclusion is also borne out by the administrative in¬ 
terpretation of the act. The total number of new pistol licenses 
issued for the past five years is forty. At no time during this 
period did the total valid licenses outstanding in one year exceed 
thirty-two. 17 


“ The Senate committee discussed the advisability of restricting the right 
to possess a pistol by requiring a license to purchase. Such a provision 
was not adopted. The vice president of the National Conference of Com¬ 
missioners on Uniform State Laws pointed out that this “was a point of 
contention in the conference and the bar association for seven years, and 
we believe that a license to purchase is a requirement that wiU not be 
observed.” Hearings, supra, at 11. 

“ Section 3205 of Title 22 sheds incidental light on the policy of the 
statute to prohibit generally the carrying of pistols by the very limited and 
careful terms in which it exempts “any person while carrying a pistol 
unloaded and in a secure wrapper from the place of purchase to his home 
or place of business or to a place of repair or back to his home or place of 
business or in moving goods from one place of abode or business to another.” 

1T The Metropolitan Police Department furnished the following report 
showing the number of pistol licenses and renewals: 



New lioensc 
issued 

Licenses 

renewed 

Total valid 
during year 

1042_ 

6 

3 

0 

1043. 

2 

5 

7 

1044. 

11 

s 

19 

14 

1045. 

0 

„ 14 

1046..... 

7 

14 

21 

32 

1047. ... 

14 

18 











Congress has found that the public peace and safety neces¬ 
sitate that the carrying in public of weapons capable of conceal¬ 
ment be outlawed. Congress penalized in Section 4 the carry¬ 
ing of weapons, including pistols, long found to be employed, 
and capable of being employed without warning, by dangerous 
brawlers. 18 

A pistol license is not a mere requirement in the course of 
regulating an otherwise lawful activity. It is a device to 
permit in the exceptional case what is prohibited generally. 19 

To conclude, Section 4 defines the elements of the offense 
of carrying a dangerous weapon capable of being concealed. 
The exception “without a license therefor * * apply¬ 

ing to pistols, was intended by Congress to furnish a defendant 
“with an opportunity for justification” and not to be part of 
the offense itself. 20 

W E. g., State v. Workman, 35 W. Va. 367, 14 S. E. 9, 11 (1S91). The 
opinion lists “pistols, bowie knives, brass knuckles, billies” as “such weapons 
as one usually employed in brawls, street fights, duels, and affrays.” The 
court held that the Second Amendment, and similar state constitutional 
provisions, did not apply to such weapons. Whatever “rights in this respect 
the people may have depend upon local legislation.” Cases v. United States, 
131 F. 2d 916, 921 (C. C. A. 1st 1943), cert, denied 319 U. S. 770 (1943). 

"(1) The trial court, in its opinion, lists as a “comparable crime” driving 
an automobile without a license (R. 202). Modern urban civilization re¬ 
quires testing of drivers in the interest of public safety. Public peace and 
public safety require that carrying of weapons capable of concealment be 
generally prohibited. 

There is no requirement that there be an administrative finding of a 
“proper reason” before an automobile license is issued. 

(2) The second “comparable crime” is that of “selling narcotics without 
obtaining a written order filled out on a form issued by the Commis¬ 
sioner * * defined in Section 2 of the Harrison Narcotic Act (18 
U. S. C. § 2554) (R. 202). The purpose of Section 2 of the Act is to prohibit 
sale of opium, etc. except, inter alia, to purchasers who have registered and 
paid the tax imposed by Section 1. United States v. Dor emus, 249 U. S. 86, 
94 (1919). Only the latter may purchase order forms (IS U. S. C. §2554 
(f)). Therefore, the gist of the offense in the illustrative case is selling 
to a person who has not a written order. Section 2 was upheld as having 
a reasonable relation to Section 1, which Is a tax measure. The case at 
bar is clearly distinguishable. Federal drug statutes are of no aid except 
to illustrate exceptions to the general rule. For example, under the Mari¬ 
huana Tax Act, the transfer tax is evidenced by a stamp affixed to the 
order form (26 U. S. C. §2591 (d)). The exceptions in these statutes 
relating to order forms are elements of the offenses defined. 

* Language quoted from Williams v. United States, supra, at S3. 




13 


ARGUMENT II 

Possession of a pistol license is an exception and need not be 

negatived 

The trial court held (R. 201) that the “crime of which the 
defendant was convicted is not carrying a pistol, as charged in 
the indictment, but is carrying a pistol without a license.” 
The exception becomes an element of the offense because “the 
ingredients of the offense cannot be accurately described if the 
exception is omitted.” The trial court cites United States v. 
Cook , 17 Wall. 168 (U. S. 1872). 

The Supreme Court in the Cook case was careful to point out, 
that in determining whether or not an exception need be pleaded 
it is immaterial whether it appears in the “section of the statute 
defining the offense, as contradistinguished from a subsequent 
section in the same statute * * * or even in a subsequent 
statute.” Id. at 176. The Court found that “the only real 
question in the case is whether the exception is so incorporated 
with the substance of the clause defining the offense as to con¬ 
stitute a material part of the acts, omission, or other ingredi¬ 
ents which constitute the offense.” 

The effect of the trial court’s decision is that another ex¬ 
ception in Section 4, “except in his dwelling house or place of 
business or on other land possessed by him,” need not be nega¬ 
tived in an indictment (R. 129,200). By a parity of reasoning, 
it would seem that if the exception “without a license” need be 
pleaded, so must the exception relating to dwellings, etc., as 
well as the exceptions to Section 4, based on status, contained 
in Section 5. 

In any event, the rule of the Cook case must be viewed in 
the light of the general rule in Federal jurisdictions, later 
enunciated by the Court with regard to exceptions in criminal 
statutes: 21 

By repeated decisions it has come to be a settled rule 
in this jurisdiction that an indictment or other pleading 

" McKelvey v. United States, 260 U. S. 353, 375 (1922). See also Fed. 
R. Crim. P. 7 (c) (necessity to plead only “essential facts constituting the 
offense”). See Nicoli v. Briggs, 83 F. 2d 375 (C. C. A. 10th 1936) (explaining 
U. S. v. Cook). 
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founded on a general provision defining the elements of 
an offense, or of a right conferred, need not negative the 
matter of an exception made by a proviso, or other dis- 
. tinct clauses, whether in the same section or elsewhere, 
and that it is incumbent on one who relies on such an 
exception to set it up and establish it. 

In Williams v. United States, 78 U. S. App. D. C. 147, 138 
F. 2d 81, 82, 83 (1943) this Court laid down and applied two 
tests to determine whether an exception “becomes a part of 
the description” of an offense: (1) “first whether the act itself, 
without the exception, is ordinarily dangerous to society or 
involves moral turpitude”; (2) the “effective enforcement of 
the law” test (italics supplied). 

Applying the first test by eliminating the exceptions, Section 
4 reads: 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person * * 
a pistol * * * or any deadly or dangerous weapon 
capable of being so concealed. 

If it were not obvious that carrying such weapons by the public 
is ordinarily dangerous to society, the course of legislation and 
judicial decision have made plain that this is so (Argument I. 
supra). 

This Court, citing Morrison v. California, 291 U. S. 82, 88, 89, 
90,91 (1934), indicates the second to be a “common sense” test 
within “limits of reason and fairness.” 

The limits are: (1) whether, under the statute, the United 
States “shall have proved enough to make it just for the defend¬ 
ant to be required to repel what has been proved with excuse or 
explanation”; (2) whether “upon a balancing of convenience 
or of the opportunities for knowledge the shifting of the burden 
will be found to be an aid to the accuser without subjecting the 
accused to hardship or oppression”; (3) where there is “a mani¬ 
fest disparity in convenience of proof and opportunity for 
knowledge as, for instance, where a general prohibition is ap¬ 
plicable to every one who is unable to bring himself within the 
range of the exception * * *” 
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The Ross and Grass cases, 22 cited by the trial court, illustrate 
the fact that considerations of convenience and opportunity for 
knowledge justify placing the onus probandi as to a pistol 
license on a defendant. Where there is an onus probandi cast 
on a defendant involving an exception, 23 the Federal rule, as 
seen above, is that such exception is not to be considered an 
element of the crime as generally defined. 

The justice criterion would seem to be amply met. It is 
difficult to conceive of a case where a person, who has met the 
standards required to obtain a license, would not have sufficient 
intelligence to make this fact known, where necessary, to a law- 
enforcement officer. 

It is submitted that the ‘'settled” and general principle should 
apply that the Government need not negative the matter of 
the exception “without a (pistol) license * * 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that the 
order arresting judgment should be reversed. 

George Morris Fay, 

United States Attorney. 

Grace B. Stiles, 

Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 

* People v. Ross, 212 Pac. 627, 60 Cal. App. 163 (1922) ; People v. Grass, 
141 N. Y. S. 2(M (Nassau County Ct. 1913). 

33 Another line of cases, on which the Williams case relies in part, are also 
partially distinguishable. These are cases where a provision defining the 
offense contains a statutory presumption. In such cases the ultimate fact 
must be alleged even though, in a proper case, only such facts need be proved 
as bring the presumption into operation. Of course, as the Court points out 
in the Williams case, these cases contain considerations relevant to the issue 
at bar. 
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1 In the District Court of the United States for the 

District of Columbia 

Criminal Division No. 1 

Criminal No. 357-47 

United States of America 
vs. 

Samuel F. Waters, defendant 

Washington, D. C., 
Monday, May 5, 19^7. • 
The above-entitled case came on for hearing before the 
Honorable Bolitha J. Laws, Chief Justice, and a jury, at 10:00 
o’clock a. m. 

* * , * * «■ 

3 William Sherman was called as a witness by the 
United States of America and, having been first duly 

sworn, was examined and testified as follows: 

Direct examination by Mrs. Stiles: 

Q. Will you state your name for the record? 

A. William Sherman. 

Q. Where do you live? 

A. 210 2nd Street SW. 

Q. Now, directing your attention to February 18, 1947— 
first, may I ask you, where do you work? 

A. Mechanic for the Capital Transit. 

4 Q. Now, directing your attention to February 18, 
1947, did anything unusual happen to you that day? 

A. That night. 

Q. That night? All right, you tell the ladies and gentlemen 
in your own words just what it was that happened. 

A. My wife called me at home, they says, on the job, and 
she called me to take her down to her mother in the country 
in Maryland, and I came back about 10: 00 o’clock that night 

(lfl) 
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and she wanted to stop at 1025 6th Street NE. I took her to 
1025 6th Street NE., when she got there, she changed her mind 
and didn’t go into the house. We stayed there about ten 
minutes, and I questioned her why she didn’t want to go into 
the house after we went out there. 

Q. After you had the conversation, what did you do? 

A. We left and took off to my apartment back home. Before 
I traveled half a block, a car struck me from the back. 

Mrs. Stiles. Just a minute. I don’t believe they heard you. 
You will have to speak louder. His throat is still sore. 

A. I took off and traveled about a half block and a car 
struck my bumper in the back. 

5 I meant to stop. My wife asked me not to stop and I 
proceeded on and this car tried to run me into the curb. 

She asked me then to stop and I tried to keep away from the 
curb. We run in and out like that for quite a ways. I kept 
running in and out like this until I got to 12th and H, and I 
told her I would ask the man—I didn’t know who he was— 
I said I would ask the man what he meant by hitting my car. 
The red light changed and I stepped around to ask the man 
what he meant by colliding with my car and as I started to 
ask him, before I got a word out, he shot me in the mouth and 

I fell in the street and I didn’t know anything more. 

* * * * * 

A * * * i stepped out of my car. I walked around 
the front of my car and by the time I got to my front right 
fender, that is where I was shot. 

6 Q. How close were you to his car? 

A. There was space to walk between the cars. 

Q„ Had you laid your hands on his car? 

A. No; I hadn’t got close enough to ask him. 

Q. Had you said anything yet? 

A. No; I hadn’t had a chance to ask him why he was hitting 
my ear. I didn’t get a chance. 

Q. Where were you shot? 

A. In the mouth. 

Q. Can you indicate by pointing to your mouth just where 
you were shot? 
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A. (Indicating.) My doctor said that by having solid teeth, 
it split in three parts. It knocked four out, and the bullet 
took out one of my tonsils. The bullet is down in my neck 
and they haven’t got it out yet. He said he was waiting to 
give nature time. 

Q. How many times did the man shoot you? 

A. One time was all. 

Q. Did you fall on the street when he hit you this one time? 
A. Yes; I fell to the street and didn’t know anything until 
I got to the hospital. 

***** 

44 Mrs. Cora Sherman was called as a witness by the 
United States of America and, having been duly sworn, 

45 was examined and testified as follows: 

Direct examination by Mrs. Stiles: 

Q. Will you state your name, Mrs. Sherman? 

A. Cora Cornelia Sherman. 

Q. Where do you live? 

A. 210 Second Street SW. 

Q. Are you the wife of William Sherman who preceded you 
on the witness stand? 

A. I am. 

Q. Now, directing your attention to the evening of February 
18, 1947, were you with your husband? 

A. Yes, I was. 

Q. Will you tell the ladies and gentlemen of the jury just 
exactly what happened on that evening? 

A. On the evening of February 18, my husband came to the 
Procurement Division where I work and took me to my mother’s 
and we came back a little after ten o’clock that night and pro¬ 
ceeded to 6th Street NE., where I was living at that time, and 
when we drove in front of 1025 6th Street, after we had sat 
there a minute, I was going up to get a change of clothes be¬ 
cause I decided to come back to my husband at the Sec- 

46 ond Street address and was going down there with him ; 
and I was going to get stockings and a change of clothes 

and I noticed Sam Waters setting across the street. I said, 
“I’ll just go on. I won’t bother to go up.” 
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Qj You say Sam Waters—are you referring to the defendant? 

A. Yes. 

Qj Had you known Sam Waters before then? 

A. Yes; a long time. A number of years. 

Q. Had you gone with him at one time? 

Aj At one time I used to see him occasionally. 

Q. Now, you may proceed. 

A. And when I suggested that we will just go on because he 
was sitting across the street there, when my husband started 
to go and turned around in the street to go back down to Second 
Street, in the meantime Waters pulled off and went on; or 
I supposed he had gone on. And my husband stopped and 
I was deciding maybe I should go up and get the change of 
things when Waters came back the second trip around and 
then we decided to just go on. And thereafter come this wild 
chase which in a few minutes ended at 12th and H Streets 
NE. 

47 Q. What was the wild chase you referred to? 

! A. Well, we pulled off and I think it was down 6th 
Street where we turned. I don’t know. But Waters was in 
full speed after us and then we turned somewhere, I don’t know 
where. I was so confused by the chase I don’t know exactly 
the route. However, there was a bumping of fenders. 

Q. Whose fenders? 

A. Waters bumped into us. 

Q. How many times did he do that, do you recall? 

A. I don’t know how many times. Maybe twice, maybe, 
more, because I was so upset at the chase. When we were at 
12th and H Streets NE., the red light came on and my husband 
said, “I am going to ask what he means by this chase.” 

He got out of his car to go to speak to Waters and in a wink, 
before the light changed to green, to go, he was shot down in 
the street by Waters; and thereafter. Waters pulled off into 
traffic and went on, leaving him in the street. And somebody— 
I don’t know who it was, put my husband in the back of the car 
and I drove with him to Gallinger. 

Q. Who was it shot your husband? 

A. Sam Waters. 
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Q. Where was your husband when he was shot? Tell 
us exactly where he was. 

A. He was near Sam Waters' car, to ask him. He said he 
was going to ask him what he meant by chasing him like that; 
and he w’as near his car. 

Q. Had he laid his hands on the car? 

A. I didn’t see him and I don’t think he had. I don’t see 
how he could have gotten to his car, because it happened so 
quickly after he had gotten out of his car. 

Q. Where w’as your husband when he fell? 

A. He was near Sam Waters’ car; nearer than to ours, in the 
street. 

Q. Did Waters get out of his car at all? 

A. No; he did not. 

Q. Could you see whether he had the window’s of his car 
open or shut? 

A. The window’ was dowm, I think. It had to be down for 
him to shoot him in the mouth like he did. 

Q. Did you hear either one of these men, your husband or 
the other man, say anything to each other? 

A. No; I did not hear one word. 

Q. Now, you said when you stopped at this address, 
49 going back to where this chase started, you were going 
up to get some clothing at this house where you had 
been staying? 

A. That is right. 

Q. And you changed your mind w’hen you saw the defendant? 

A. Yes. 

Q. Will you tell why you changed your mind, Mrs. Sherman? 

A. I changed my mind, for one reason, he was sitting out 
there and previous to that time, Waters had been rather mali¬ 
cious and threatened me and I was with my husband and plan¬ 
ning to go back to him and I didn’t want any discussion with 
him and I didn’t w*ant any trouble and so I just suggested that 
we go on. 
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62 Schuyler F. Cox was called as a witness by the 
! United States of America and, having been first duly 

sworn, was examined and testified as follows: 

Direct examination by Airs. Stiles: 

Q. Will you state your full name? 

A. Schuyler F. Cox. 

63 Q. You are a detective attached to No. 3 Precinct 
of the Metropolitan Police Department? 

A. Yes. 

Q. You were attached to No. 9 on February IS. 1947? 

A. I was. 

Q. On that date, did you see the defendant in this case, . 
Samuel F. Waters? 

A. I did. 

Q. Will you tell the circumstances under which you saw 
him? 

A. About 11:30 p. m., on February 18, the defendant, 
Samuel Waters, came into the station with a friend, Milton 
Chapman, and he was carrying a gun wrapped in a newspaper 
and just as soon as I found out the reason he was there, I 
went over and spoke to him and he turned the gun over to me. 
He told me he had shot a gun at 12th and H NE., and that 
a little earlier, he had been in the 1000 block of 6th Street NE., 
and had taken a passenger there and was on his way coming 
down 6th Street when the complainant in this case. Sherman, 
whom he stated he did not know, started following him in his 
car and he went down 6th Street to K, turned left on K 

64 and went over K to 7th Street and made a left turn 
there, and on up to Florida Avenue and then over M 

Street to Fourth Street; and all this time Sherman was follow¬ 
ing in the car and bumping the rear bumpers of the cab. He 
went down M to 4th, and south on 4th to either K or Eye 
Street and went east on Eye or K to 12th St., with Sherman 
following him in his car; and that on getting to 12th Street NE., 
turned right on 12th and was stopped by a traffic light, where 
the complainant’s car, he said, pulled in front of him and the 
complainant jumped out of his car and came back to his 
cab and- 
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Mr. Johnson (interposing). Was this ever reduced to 
writing? 

The Witness. I have a statement. 

Mr. Johnson. Signed by Waters? 

The Witness. I am only going by what was told me. 

Mr. Johnson. Didn’t you get a written statement from him? 
The Court. What he said is admissible; I mean if it is 
admissible at all, it is admissible without the writing. 

Mr. Johnson. I am going to object at the present time, your 
Honor, please. I understand there is something—a record, in 
existence. 

65 .The Court. If there isn’t a record of guilt, I will sus¬ 
tain your objection. 

Mr. Johnson. Go ahead. 

The Court. All right, I will sustain the objection. 

Mr. Johnson. If your Honor please, I move to strike out 
the remainder. 

The Court. I don’t think there is any question that the testi¬ 
mony is hearsay. I thought he was doing it because it was 
beneficial to you. I will sustain it. 

He is correct on his law. 

Q. I show you Exhibit No. 1, for identification, and ask you 
if you have ever seen that gun before. 

A. Yes; this is the gun that the defendant had in the Station 
House that night. 

The Court. Now, I will have to admit anything in connec¬ 
tion with the use of the gun, but anything that led up to it may 
go out. 

A. This is the gun that Sam Waters told me he had used at 
12th and H NE. 

Q. How do you identify it? 

A. By an identification mark. I marked an “X” on the gun. 
He told me he did not know the man he used it on at 12th 
and H. 

66 Q. Did he tell you he knew anybody that was with 
that man? 

A. At first he did not. 

Q. Then did he later tell you? 



. 26 


• A. He later told me he knew Cora Sherman, I think is her 
first name—Mrs. Sherman. 

Q. Officer, I show you Government’s Exhibit No. 2 for identi¬ 
fication and ask you if you have seen these bullets. 

A. Yes; these bullets were with the gun and in the gun all 
the time; and the one fired shell was also with the gun. 

***** 

67 ! Mrs. Stiles. That is the Government s case. 

Mr. Johnson. If your Honor please, I would like to 
make several motions. 

First, I want to renew my motion with reference to the intent 
to kill. I don’t think that in his loss of three teeth there was 
permanent injury. There are no other circumstances about 
the shooting, no previous threats to kill him, nothing what¬ 
soever. 

The Court. I am going to overrule that for the time being. 
I will look over that at the end of the case. My recollection 
is that the shooting of a gun at a person in close proximity is 
sufficient, but I have my law clerk looking that up. 

With reference to your motion for acquittal on that count, 
I will take it under advisement. 

Mr. Johnson. With reference to the whole case, I feel there 
has been a complete failure of proof; no proof at all that Waters 
shot Sherman; none at all. The officer says that is the gun he 
used. He says he doesn’t know who he shot. Mrs. Sherman 
said she didn’t see the shot fired, and couldn’t 

68 tell where it came from. 

The first witness, William Sherman, says he didn’t' 
know the man w’ho shot him; that he was merely told, later 
on, that was the man who shot him. His wife said she didn’t 
see the shot fired and didn’t know where it came from. The 
story he told is impossible. He wasn’t in his cab and Sherman 
didn’t come up to the door. • 

That is the Government’s case, if they take it for what it 
is worth. 

Sherman says he was at least five feet in front of the taxi¬ 
cab, and he never got to the car before the man shot. Waters 
never got out of his cab. 
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He couldn’t identify the gun. He couldn’t identify the bullet 
or the powder flash from that direction. By his own declara¬ 
tion, he didn’t know who did it, which confession alone would 
defeat his case. 

The Court. The motion with reference to assault with in¬ 
tent to kill I will hold under advisement. The other, I will 
definitely overrule the motion. 

Mr. Johnson. I want a directed verdict on that, if you 
please. 

The Court. It hasn’t been established definitely as yet 
this pistol was in his place of business. So I will 
69 consider that later. But I will overrule it for the time 
being. You may proceed. 

Mr. Johnson. I will call Officer Isaacs. 

***** 

92 Samuel Waters, defendant, was called as a witness in 
his own behalf and, having been first duly sworn, was 

93 examined and testified as follows: 

Direct examination by Mr. Johnson: 

Q. State your full name. 

A. Samuel Francis Waters. 

• * * * * 

Q. And how long have you been engaged in the taxicab 
business? 

A. I was engaged in the taxicab business first in 1931. I left 
the service and went to a private family and returned to taxi 
business again in 1941. 

Q. And you have been in it ever since? 

A. That is right. 

Q. How many cabs do you own? 

A. One cab. 

Q. Have you any office? 

A. No, I haven’t. 

Q. You conduct your cab business in your taxicab? 

A. Yes, sir. 

94 Q. Now, with reference to February 18, at or about 
10:30 o’clock, did you have occasion to be in the vicinity 

of 6th and L Streets NE.? 

A. Yes, I did. 
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Q. What was the occasion of your being in this vicinity? 

A. I came out to work at night. My business was a little 
dull at day, and I thought I would work at night. I worked 
quite a little while. It was about ten, I guess—I came out 
about nine to work, and I had some passengers that I let 
off in the vicinity of the Uline Arena and I pulled around L 
Street near 6th Street. There were some passengers who 
started to get into the taxi. And as they started there was 
an argument and finally they decided to go to Florida Avenue 
to take a streetcar. At that time I pulled to the curb, stalling 
a little bit in case they changed their mind and I lighted 

95 my pipe. So as I was lighting my pipe there was a 
car came up in front of 1025 6th Street. It was a short 

block. I was on the southwest corner of 6th Street headed 
towards K, and there was a man and a lady in this car who 
turned out to be Mr. and Mrs. Sherman, and they seemed to 
be in some kind of an argument at first, and I lighting my pipe 
and all at once this car came up the street, made a U turn 
and nosed into my cab, and stopped there facing K. Then 
he swung his car in front of me, jumped out, run to my car 
and smashed the car open, and said, <f You dirty so-and-so, I’m 
going to kill you!” He grabbed my door open and he reached 
into the car and grabbed my pocket. This pocket [indicating] 
was torn. I shoved like that with this elbow. shot the car 
forward. He clung to the car to some extent. He reached 
in and he got hold—I have a banjo steering wheel—and he 
got hold of it and jerked it out of the socket and cracked the 
window. About midway of the block I got him off the car 
and he got in his car and followed me as I went through the 
red light, making a left turn on K Street. 

I went to 7th Street, made another left turn, up to Florida 
Avenue. I came out of Florida Avenue on 4th or 3rd Street, 
one of those, and made a right turn, which I thought shook 
him off. I didn’t see him. I thought I was smart— 

96 i I would double over my tracks on 6th. I met him 

coming down 6th Street. He made a U turn again 
and followed me out L Street, out to 4th Street, from there 
to 5th, through a red light at 6th, and between 6th and 7th, 
this car drew up and run in across me and I backed up as he 
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jumped out of his car. He jumped in his car and also backed 
up. So I went forward and he followed again. I don’t know 
what street, to be exact, I turned on. I turned on the first 
street I could, that I got to. I was going pretty fast. I turned 
on 12th Street, I think it was—it turned out to be 12th Street. 
I made a right turn on 12th Street and there I encountered 
this man in front of me who had stopped for the red light, so 
I couldn’t get my cab past, so this fellow drew up beside me 
on the wrong side of the street and he jumped out of his car 
and he came around from the back of his car and Mrs. Sherman 
hollered to me, “Look out for yourself, Sammy! Look out 
for yourself! Look out!” 

At that time, the man grabbed the car, grabbed the door 
open and I reached down and shot him. 

Q. After you shot him, did you do anything else to attempt 
to hurt him? 

A. No, I didn’t. 

***** 

100 Q. Now, this revolver that was in your taxicab was 
not in your pocket, was it? 

Mrs. Stiles. Your Honor, I have simply sat here and allowed 
everything; but I object to his leading questions. 

The Court. Where was it? 

101 The Witness. It was in the cigar box, on the front 
seat. 

Mr. Johnson. That is all. 

Cross-examination by Mrs. Stiles: 

Q. You have a license to carry that gun? 

A. I don’t carry a gun. I have never carried a gun. 

Q. How long have you been carrying it in your taxicab. 

A. That gun was pawned to me in September by a soldier. 

Q. What year? 

A. 1946. ' 

Q. And you have been carrying it in the taxicab ever since? 

A. It was left in the cab for the purpose of carrying a risk 
on. We often loan soldiers or people that come there money. 
People come through the Union Station and sometimes need 
a little money. We stand there in front of the Columbus Me- 



moral, and they're broke and they'll pawn a fountain pen and 
things like that. 

* * * * * 

109 Q. Youwerevery fondof Mrs. Sherman, weren’t you? 

A. I was. Eighteen years she has been my friend. 
I know the whole family. 

Mrs. Stiles. I have no further questions. 

* * * * * 

115 Monday, May 6, 1947. 

The above-entitled case came on for hearing before 
the Hon. Bolitha J. Laws, Chief Justice, and a jury, at 10:00 
o’clock a. m. 

* * * # # 

117 The Court. Mrs. Stiles, what do you think about that 
third count? There is a later provision of the Code 

than the one you were talking about. 

Mrs. Stiles. A later provision than the one I cited, Your 
Honor? 

The Court. Yes. It reads as follows: 

“No person shall within the District of Columbia carry con¬ 
cealed on or about his person, except in his dwelling house or 
place of business or on other land possessed by him, a pistol, 
without a license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon.” 

Mrs. Stiles. I think that plainly applies in this case, Your 
Honor. This is not his dwelling or place of business. There 

has been no proof of that and I think the Brovm case- 

The Court. Isn’t a taxicab a place of business? 

Mrs. Stiles. I don’t think that is intended to be covered by 
the statute. 

The Court. Do you have any authority on that? 

Mrs. Stiles. I think the Brown case- 

Mr. Johnson (interposing). I am familiar with the Brown 
case, if Your Honor please. That is the case in which the 
Court of Appeals ruled that an automobile was a place 

118 in which a pistol might be concealed on or about the 
person, but it has nothing to do with the place of 

business. It was a Packard automobile used by a bootlegger 
to evade the police. 
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The Court. Do you know the reference to that? 

Mrs. Stiles. I have it right here. 

The Court. Some of these authorities on assault with intent 
to kill seem to indicate—and I was looking through that—that 
possession and use in the crime in reasonably close proximity 
make out a prima facie case. 

Mrs. Stiles. This is also authority for the fact that the 
Court should construe this statute for the benefit of the public. 
I think that certainly applies in this case. 

Mr. Johnson. I think he would be entitled, under all the 
circumstances, to the fact that it is a matter of public concern 
and knowledge that taxicab drivers have been the victims of 
robberies and they have the duty to protect their passengers 
against robbery. It is the highest degree of care from assault 
or from any interference by anybody, from robbery or any¬ 
thing. It has been the law and, if Your Honor please, I have 
cases on the fact that an article used in transportation, if that 
vehicle- 

The Court. This was passed in 1943? 

Mr. Johnson. Yes; it was passed way after that case was 
determined. 

The Court. It says “dwelling house or place of busi- 
119 ness or on other land possessed by him.” 

Mrs. Stiles. I think that would be placing a very 
strained construction on the statute, Your Honor, saying this 
is a place of business. 

The Court. Why should we confine the statute to a house? 

Mrs. Stiles. The law has not recognized their right to cany- 
guns. 

The Court. What about the place of business? What do 
they mean by that? Why should a place of business be one 
thing in the house and another thing in an automobile? Of 
course, I don’t know- 

Mrs. Stiles (interposing). I don’t see how you could call 
an automobile or taxicab a place of business. A place of busi¬ 
ness is conceded to be such a place where there is a tele¬ 
phone— 

Mr. Johnson (interposing). They have telephones in them 
now. 
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The Court. I will be perfectly frank in saying if I were 
passing legislation I would let them have them in the car. 

Mr. Johnson. Here is a case, Barker vs. Satterfield, 111 
Southwestern Reporter, at page 437, in which an auditor on 
a train was required to travel from State to State and he hap¬ 
pened to stop at Hillsboro where he was arrested on the charge 
of carrying a pistol. He claimed he had a right to 

120 i carry it as long as he was on his work. 

The Court. Let the jury take a recess for ten min¬ 
utes and I think I had better read these cases and then I will 
talk to you about them. 

***** 

The Court. Mrs. Stiles, before we read any of these cases, 
the statute says: 

“No person shall within the District of Columbia carry either 
openly or concealed on or about his person, except in his 
dwelling house or place of business or on other land possessed 
by him, a pistol, withut a license therefor issued as hereinafter 
provided.” 

Does that meet a situation where the evidence here indi¬ 
cates, without any contradiction, that he kept the pistol in a 
box underneath the seat of his car? 

Mrs. Stiles. Of course, in the Brown case which is on the 
earlier statute, the gun was in a scabbard under the seat of 
the car, as I recall. 

Mr. Johnson. No; it was on the seat of the car. That 

121 was where the scabbard was. There were two guns in 
that car. 

Mrs. Stiles. I may be mistaken, but Your Honor has the 
case before you. I think it was in the scabbard under the seat 
of the car and that case, it appears to me, is identical to the 
one we have here. 

Mr. Johnson. I might say this, if Your Honor please, in 
all fairness to Mrs. Stiles 7 position, the Brown case says this: 
That if a gun is carried readily accessible to a person or is 
readily accessible even though it is in an automobile and not 
on his physical person it fits the statute. 

The Court. There are two points here: 
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“As the witness rode up in another car, he saw the defendant, 
dressed in a fur coat, seated on the front seat of the Cadillac 
car; that he noticed the defendant take a pistol from the 
‘pocket’; that one Pritchard was on the running board of the 
car; that the gun was loaded. On cross-examination, the 
witness stated that ‘In the glare of the spotlight he noticed 
the defendant take the pistol from his pocket.’ ” 

Mrs. Stiles. If Your Honor will read further, it is the testi¬ 
mony of the defendant himself that he took it from the scabbard 
underneath the seat. 

***** 

123 The Brown case does say “about the person” and it 
means within his reach. 

Mr. Johnson. Yes; I make that concession, if it is readily 
accessible to him it is within that statute provided it otherwise 
fits. 

I want to invite Your Honor’s attention to one thing, how¬ 
ever. 

If Your Honor please, the indictment in this case, if you 
notice that statute it is in the disjunctive, “either carries the 
gun openly or concealed about his person.” The indictment 
says: 

“On or about February 18, 1947, within the District of 
Columbia, Samuel F. Waters carried a pistol on or about his 
person.” 

That is neither one of the disjunctives and does not charge 
any crime at all. 

Mrs. Stiles. I disagree with that. The statute says “con¬ 
cealed on or about his person”- 

Mr. Johnson (interposing). The indictment does not say so. 

Mrs. Stiles. The word “concealed” carries over. 

Mr. Johnson. But you do not say it is concealed or car¬ 
ried openly. I don’t mean you, Mrs. Stiles, but the 

124 indictment does not say so. In an indictment of this 
sort where there is a disjunctive, you have to allege 

one disjunctive or the other. He has to carry it openly or 
he has to carry it concealed and he has to be charged that 
way. I say it is totally defective. I say you do not have 
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any difficulty about amending it or whether I should have 
objected to it before trial because, under Rule 12 of Criminal 
Procedure, I do not have to make any object to anything on 
the failure of the indictment or information to charge an 
offense. 

Where it fails to charge, I do not have to pay any attention 
to it at all under Rule 12 and the Rule is that— 

“Lack of jurisdiction or the failure of the indictment or in¬ 
formation to charge an offense shall be noticed by the Court 
at any time during the pendency of the proceeding.” 

Which charge am I to meet, if Your Honor please? Am I 
to meet the charge that he openly carried it or that he carried 
it concealed on or about his person? I couldn’t tell from this 
information. It does not charge either one. 

Mrs. Stiles. Your Honor, I think it plainly charges that 
he was carrying the gun on or about his person. I don’t have 
the statute quoted before me but from the notes I have made 
I believe the statute says “concealed on or about his 
person,” “carrying a pistol concealed on or about his 
125 person,” and “carrying concealed on or carrying about 
his person” could either one be a violation of the statute, 
and the indictment alleges “carrying about his person.” 

The Court. Of course, his point is the indictment has to be 
sufficiently definite to be able to be pleaded, at least the indict¬ 
ment has to be sufficiently definite to be able to be pleaded as 
former jeopardy. 

Mrs. Stiles. I don’t think there would be any doubt about 
that. 

The Court. And he has to be charged definitely with either 
an open carrying or a concealed carrying. 

Mrs. Stiles. I think there is certainly sufficient here to per¬ 
mit him to plead former jeopardy. 

The Court. Suppose you say later on that he carried a con¬ 
cealed weapon? Suppose he carried any weapon. You have 
not alleged that it was without a license. 

Mr. Johnson. No, sir. 

Mrs. Stiles. I don’t think that is necessary, Your Honor. 

The Court. You charge him with carrying. Of course, you 
can prove he did not have a license or at least it came out in 
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evidence, but I mean isn’t he entitled to have that charge? 
Suppose you say he openly carried a gun in his automobile 
on or about his person without having a license to do it 

126 and then he says, “Well, I was acquitted of just carry¬ 
ing it so that wasn’t the proposition.” 

He was carrying it without a license is the offense and this 
is what we are charging now. What would the Judge say ? He 
would say, “Well, if he was carrying it at all, whether he had 
a license or not, that would be a bar to this charge.” 

You see, you haven’t got your element of your offense in 
there. 

Mrs. Stiles. I don’t think it would be a bar if he was carry¬ 
ing and had a license. That is no violation. 

The Court. Suppose you charge a man with taking prop¬ 
erty and he is acquitted of that. Then you charge him with 
taking the same property with intent to steal, taking and carry¬ 
ing away the same property. That isn’t the bar to it—with 
intent to defraud. It is a different offense. 

The record must charge these things at least sufficiently to 
plead former jeopardy on it. There wouldn’t be any doubt on 
earth if you charged him with carrying a weapon without a 
license and then you later charged him in this language with 
carrying a pistol on or about his person. There wouldn’t be 
any doubt on earth but that the acquittal of the first would 
not be a bar to this charge. 

Mrs. Stiles. You mean that we could turn around and 
charge him again for carrying on or about his person without 
a license? 

127 The Court. No; what I mean to say is if you charge 
in the language of this statute with the elements in there 

that he carried a pistol on or about his person without a license, 
you charge him that way and he is acquitted of that. Then 
you charged him exactly as you have done here, that he car¬ 
ried a pistol on or about his person and did not mention the 
license, and he pleaded that as former jeopardy. That would 
not, prevent this trial. In other words, you are not charging 
the crime here that he carried the pistol on or about his person. 
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Mrs. Stiles. It is not a crime if he has a license, Your Honor. 
I do not think it is necessary to put that on. If it had been 
shown he had a license, then he has committed no crime. 

The Court. Certainly you have to plead the elements of the 
offense. 

Mrs. Stiles. It is not true, if Your Honor please, as I recall 
it, that in every case you have to set out specifically every word 
of the statute. I have not gone into this particular phase of 
this statute but I do not believe there is any burden on us to 
set out “without a license” because, as Your Honor has pointed 
out, it is just a case of where he could plead double jeopardy 
and certainly he could plead double jeopardy when the case 
shows this was on this certain date and the circum- 

128 stances under which this pistol was carried. 

The Court. You have got a very good charge here. 
You don’t identify it too well. Suppose you showed Waters 
later on had a pistol in his pocket a little later on, on the 18th 
day of February. You don’t tie it in at'all with this case. It 
makes it right difficult. 

Mrs. Stiles. I think the circumstances surrounding his car¬ 
rying it, which would necessarily have to be brought out, 
would be sufficient to show that it was the same case or the 
same act. 

The Court. Indictments have been relaxed a lot in late years 
but there isn’t any doubt at all this would be invalid under the 
old law. Under the new Rules of Criminal Procedure they 
have eliminated some of these elements, such as “without a 
license.” 

Mrs. Stiles. Your Honor, I have not looked up any law on 
that point. I feel so convinced that this must have been gone 
into by our office before they started drawing up these indict¬ 
ments that if Your Honor feels disposed to grant counsel’s 
request in this matter, I would like to have some time to look 
up the authority for bringing the indictment this way. 

The Court. This is my difficulty in charging the jury. I 
mean I could take it under advisement and grant the motion 
i later but you see, under the old law, before the new 

129 Rules of Criminal Procedure were prepared, it was 
absolutely necessary to put in the elements of your 
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offense. Your proof might have been a different proposition, 
I mean where you had exceptions. You didn’t always have 
to allege and prove those exceptions as a part of the Govern¬ 
ment’s case. Those exceptions were part of the burden of the 
defendant and maybe that is a way out. 

I will tell you what I will do, Mr. Johnson. I will submit 
this to the jury and take your motion under advisement and 
if your man is convicted on this charge alone, I will let him 
out on bond while I am studying it. 

Mr. Johnson. All right, sir. 

The Court. That will protect him. I mean, if he is con¬ 
victed on that one charge only, I will let him out on bond pend¬ 
ing my study of this. It is not an easy situation. 

Mr. Johnson. Has Your Honor addressed yourself to the 
question of whether that is his place of business? That makes 
a good deal of difference. 

The Court. I am thinking of that too. The statute does 
not indicate realty, I noticed that the first time I read it. 
Whether it should have or not I don’t know, but the statute 
says this: 

“No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
130 in his dwelling house or place of business or on other land 

possessed by him.” 

That all seems to indicate the place of business is confined 
to land. 

Mr. Johnson. I have something directly on that, if Your 
Honor please. The statute in Texas is identical with this 
and the general rule is as announced in Corpus Juris and is 
without a doubt the rule in all weapons cases and is this- 

The Court. Is this the Williams case? 

Mr. Johnson. Yes, the Williams case. I mean in a case 
such as this, all the statutes say “dwelling or business house or 
land owned by him.” The statute says if a private street runs 
through your land you are entitled to carry it on the private 
street. It doesn’t follow you on the public streets when you 
are walking on the public streets. It does not follow you on 
the public streets when you are not doing business in a business 
place on the streets, but where you are in an automobile, in 
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a bus, where you are in the cab of a train, and we have the 
case where there was an auditor on a train. He had a pistol 
on that train. The sheriff arrested him there and charged him 
and said, “This isn’t your place of business. This thing moves 
all over the place and the statute says on your place of busi¬ 
ness or the land owned by you, your dwelling. It doesn’t 
mean a place that is movable about,” and the Court of 
131 Appeals in Texas said, why certainly it does. If a man’s 
i place of business is conducted on a train, that is where 
his place of business is and the rule as to where your place of 
business is and its description is contained in the general infor¬ 
mation about where you can carry weapons. So much so that, 
on page 50, in 68 Corpus Juris, you have this language: 

“Within the import of statutes excepting one’s place of busi¬ 
ness from a prohibition against the carrying or possession of 
w’eapons, ‘place of business’ may be described broadly as the 
place where a person earns his livelihood. This place, however, 
may not extend indefinitely or illimitably,” and it doesn’t. 

It only extends to Waters’ taxicab. He was in it. There 
is no question I showed he earned his entire living there. He 
kept his records in his cab. He had a license for the cab. He 
had a license to operate the cab. He was wholly within the 
confines of his cab and, in addition to that, if Your Honor please, 
over and above that, he has a right to protect his place of busi¬ 
ness as against any intrusion by anybody, and certainly the 
cases are legion that you can prevent a man from entering 
your automobile. It is just the same as your castle. 

The Coubt. I can instruct them on that under self-defense. 
All right. 

132 Mrs. Stiles, let me get your position clearly so I can 
find out how to instruct this jury. You claim that he 
carried it Openly or concealed? 

Mrs. Stiles. Well, I am claiming that he carried it as alleged 
in the indictment, on or about his person, and I take the posi¬ 
tion that the statute says “concealed on,” that is, carrying, 
“concealed on or about his person.” 

The Court. But the statute says “openly or concealed.” I 
think certainly he is entitled to know. 
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Mrs. Stiles. I don’t have the exact wording, if it is “carrying 
openly or concealed about his person.” 

The Coubt. He is certainly entitled to know under the 
statute the construction- 

Mrs. Stiles (interposing). I think that carrying it in a 
cigar box under the front seat, as I believe counsel has said, is 
certainly concealed about his person. 

The Coukt. All right. Your view is that that would be con¬ 
cealed? 

Mrs. Stiles. About his person. 

Mr. Johnson. If Your Honor please, in the light of that 
admission by the Government, I want to call Your Honor’s at¬ 
tention to the fact that that evidence came out on the defense 
side; that there wasn’t one scintilla or shred of evidence of 
where that gun was prior to the time the defendant took the 
stand and I made a motion at that time, if Your Honor 
133 please, for a directed verdict on that count, because I 
said there was no showing either one way or the other 
where that pistol was. I pointed out to Your Honor the wife 
did not see the pistol. She didn’t know anything about it. 

I proved in addition to that that the husband said he did not 
know where the pistol was; he didn’t see it in his hand and he 
didn’t know where he got it from. Your Honor did not deny 
that motion. You took it under advisement and now the 
District Attorney wants to take advantage of the fact that 
Waters said where the pistol was. 

If that was the only evidence of where the pistol was, I 
certainly was entitled to a directed verdict then. 

I don’t know how Mrs. Stiles can now say the defendant 
has the case and there is nothing in my evidence prior to that 
time that gives me a case. There certainly wasn’t any effort 
of concealment prior to that time. If she commits herself to 
concealment then she didn’t prove it on her direct case and 
Your Honor still has under advisement that motion that Your 
Honor said you would consider and determine later on. 

May I suggest this in addition to Your Honor, that there is 
no testimony in this case whatsoever that he ever had that 
pistol five seconds prior to the time that he used it, no evidence 
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whatsoever, and at what time was he carrying it? The Gov¬ 
ernment has the burden of proving he was carying it and if they 
! take the statement of the defendant as their only 

134 evidence upon which they can convict him for carrying 
I the weapon, they must take it on the limitations. There 

is no contradiction whatever. 

The Court. There is no question but they are bound by 
the testimony. There isn't any doubt about it. That is in 
the case. 

Mr. Johnson. I might suggest to Your Honor that when 
Yoih- Honor made mention of the land owned by him, I don’t 
think it could be the interpretation if I owned a boat on the 
Potomac River and had a dredging business, dredging for 
oysters, that I could not carry a gun on that, so I think the 
words “or on other land” are merely an additional type of 
protection, a place where I might get property protection by 
virtue of having a pistol and then again, in common law, a 
man has a right to carry a gun and there never was any 
limitation of this gun until the statute. 

The Court. The Brown case is the one giving me concern. 

Mr. Johnson. The Brown case merely holds this: There 
was a law violated; a man racing through the public streets 
in an automobile that he did not own, carrying on an illegal 
enterprise for which he was about to be arrested. He wasn’t 
carrying on any business there at all. There was no rhyme 
or reason or anything why that man would have that pistol. 

The question in that case is that they said under these 
circumstances, they made no defense that that place 

135 was his place of business or that he had any right to 
i have the gun. The defendant even denied it was his 

gun. He said, “I didn’t own the gun. I don’t know anything 
about a gun. There was a gun underneath this place here 
but I didn’t know it was there.” 

He made every kind of objection to connecting that pistol 
with, him that he could possibly make. 

In this case we don’t have any such circumstance. This 
man says, “The gun is on my place, yes. I had it there.” We 
don’t have the identical situation of the Brown case at alL 
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The Brown case is a case in which a man says, “No, I didn’t 
have any gun. I didn’t know anything about a gun,” and 
the Court found, as a matter of fact, that he had the gun. 
He made no defense that it was his place of business or that 
he had any right at all to the gun. 

The Court. What is the punishment in a case of this sort? 

Mr. Johnson. For this offense? 

The Court. Yes. 

Mr. Johnson. It is a misdemeanor and it is up to one year 
in jail. 

The Court. Do you know what they have ruled downstairs 
as to the place of business? 

Mr. Johnson. They have continuously ruled on boats that 
you are entitled to carry guns but they have never had 
136 a taxicab case downstairs to my knowledge. I inquired. 

The Court. Well, a boat would not be land, of course. 

Mr. Johnson. No, sir. 

The Court. I don’t know why they put it this way but the 
idea is, I guess, a man would be likely to have some money 
at his place of business and would be subject to attack. 

Mr. Johnson. I think in the instant case we have this: It 
is a matter of public common knowledge that you do not pick 
up the newspapers unless some taxi driver has been robbed 
and beaten. - 

The Court. I am fully in accord with you on that. The 
question is whether this statute holds you down. I suppose 
the District Attorney said he could get a license but, even 
so- 

Mrs. Stiles (interposing). If Your Honor please, it just 
occurred to me in sitting here thinking about it, if Your Honor 
should construe that a taxi driver has the right to carry a 
pistol because that is his place of business, how many other 
similar and some of them quite ridiculous cases we would have; 
people who were entitled to carry pistols. You would have 
every little scissor grinder pushing a cart around the streets 
carrying a pistol. That is his place of business. He would 
be entitled to carry a pistol. Every huckster going through 
the streets of the city would have a right to carry one. That 
is his place of business. 
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137 The Court. What is the policy of the law? Every 

person who has a small store has a right- 

Mrs. Stiles (interposing). That is his building. 

The Court. He might have his place of business out on the 
sidewalk, a little stand out there. He would have a right to 
carry it. It would be resting on land. I don’t know any sanc¬ 
tity of that. It doesn’t seem entirely fair to me. 

I don’t like very much to see the man convicted myself for 
carrying a weapon in an automobile which he uses for his busi¬ 
ness. Suppose he picked a man up and he hadn’t done a thing 
on earth and had his gun there. As Mr. Johnson says, they 
do get into some pretty tough situations. 

Mrs. Stiles. I will agree with Your Honor and Mr. Johnson 
that taxi drivers ought to be able to carry guns, but I don’t 
think the statute- 

The Court. Here we convict a man—I mean if he is acquitted 
of these other charges and then, of course, that is an entirely 
different proposition, but if he is acquitted of them and they 
hold him on this catch-all proposition, it might be a very great 
injustice to him because the statute is not very plain. I am right 
much worried about it myself and I don’t know how a layman 
would interpret it, I mean if he read this statute. If he read 
the statute, of course he is supposed to be able to guess the 
right way, but that is rather difficult to do sometimes. 

138 The only reason in the world that I have any hesitancy 
at all about not granting Mr. Johnson’s motion is that 

I am not absolutely sure what the intention of the statute was 
and it is not plain. I don’t know whether there are any direct 
authorities on it at all. That travel proposition in Texas does 
not control. That is a little different. 

Mr. Johnson. I believe I gave Your Honor two cases. 

The Court. I read them both. 

Mr. Johnson. Of course, it is rather hard to get off of land 
at all. / 

The Court. You say you are sure they have been holding 
that in boats- 

Mr. Johnson (interposing), I heard of one case from an 
attorney, if Your Honor please. There is no record in the 
Police Court. 
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The Court. What Judge held that? 

Mr. Johnson. I don’t know. Mr. Wilson told me about it, 
but I do know this much, if Your Honor please: We have in 
this case, regardless of what Mrs. Stiles says that we would 
have everybody in any type of business carrying a gun, this is 
a licensed business and there is no public risk. This man is 
licensed and must conform to rules and regulations to keep 
his license. If this man did otherwise than that he would not 
be in that business, and over and above that, every Tom, Dick, 
and Harry cannot get a license. 

139 The Court. I think I will do what I told you before. 
I will submit it to the jury but if they convict him on 

that, I will release him on his own bond, and I will keep that 
under advisement. I will assure you he won’t be punished 
much for that if he is convicted. I am very seldom as much 
in doubt about a matter as I am this, but I would like to study 
it because, from the Government’s point of view, if I make 
a definite ruling and it happens to be wrong, it doesn’t have 
any way to get it up. That is the reason this rule is provided 
the way it is, but I will instruct the jury, saving your point, 
of course, that if they find that this defendant wilfully hid or 
concealed this weapon about or near his person so that he could 
readily use it, why that would constitute a violation of the law. 
If I find I am wrong, I will reverse myself. 

Mr. Johnson. All right, sir. 

The Court. I wish I could answer right at the moment. If 
the Government were in a position where it could appeal, I 
would cut if off right now and let it appeal, because I am very 
much inclined your way on it. I think it would be rather un¬ 
fortunate if the jury found this man acted in self-defense in 
this case that he would be convicted of anything, because I feel 
like you do that even if the law does not provide a taxi 
driver with the right to carry a pistol, he is pretty badly 
menaced. 

140 You get these rough customers in there, some of them 
half drunk, and some-of them bent on mischief, and it 

is pretty unfortunate that he doesn’t have something in his 
possession to protect him. I think he is just as much entitled 
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to it as a fruit vendor who has a stand setting out on the side¬ 
walk. Why should he get more protection than a taxi driver? 

Mr. Johnson. Here is what I thought about it: I thought 
Your Honor would have some diffidence about it but I thought 
my suggestion to Your Honor, after I finished the main sug¬ 
gestions that I made to you, how does that leave the Govern¬ 
ment with reference to the motion that you took under advise¬ 
ment yesterday? 

The Court. I think under that rule, if you had remained 
absolutely silent on it I would have had to grant your motion. 

Mr. Johnson. If Your Honor had denied it, but Your Honor 
took away my privilege- 

The Court. I will hear you on that proposition later on. 
I got your point on that. 

Mr. Johnson. I wanted to make myself clear on that. If 
Your Honor had denied it I would have told Your Honor I 
would not have proceeded further on the concealed weapon. 

The Court. I think you have to stand on it even if I take 
it under advisement. I may be wTong. I will give it very 
careful study. 

141 1 Mr. Johnson. If I had known Your Honor was going 

to take the position you were going to hear the evidence 
with reference to concealed weapon, I would have informed 
Your Honor. I certainly did not understand that Your Honor 
was going to consider any further evidence on concealed weap¬ 
ons. If I had, I would have taken an entirely different posi¬ 
tion. 

The Court. You have got that on your record. You save 
your record on it. I will protect you on your record. 

***** 

146 The Court. On that basis, I will submit the case and, 
of course, save your record. As to the third count, I 
am going to take your motion for judgment for acquittal under 
advisement. Bring in the jury. 

***** 

158 Now, the third charge against this defendant has given 

159 me a considerable amount of trouble. That is the 
reason I kept you out in the hall so long this morning 

and I think counsel, perhaps, misconstrued my present view of 
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the law. So, therefore, I will have to state it to you as I under¬ 
stand the law to be and tell you very frankly that if you should 
convict the defendant of this third charge, I shall give the 
matter further study to see whether the charge can be sustained 
in law or not. 

The charge in this count is that the defendant on this partic¬ 
ular occasion had concealed about his person a pistol and that 
is—and the Government claims that is a violation of a statute 
which reads as follows: 

“No person shall within the District of Columbia carry con¬ 
cealed on or about his person, except in his dwelling house or 
place of business or on other land possessed by him, a pistol, 
without a license therefor issued as hereinafter provided, or any 
deadly or dangerous weapon.” 

Now, the Government maintains in this case, the prosecution 
maintains that regardless of what you find in the assault cases, 
you should find that this defendant committed a violation of 
this law because the Government says he had concealed 
160 about his person a pistol without having a license for 
it. 

Now, the statute does say he has a right to carry a gun or 
weapon “in his dwelling house or place of business or other 
land possessed by him.” 

That is the provision that gave me trouble and is still giving 
me trouble. This is this man’s place of business, all right. No 
question about that. But the Government contends the place 
of business referred to is his dwelling house or other lands. 
Therefore, it necessarily means he could only keep it to pro¬ 
tect himself in connection with that business when that business 
was maintained in a house or some land, and it doesn’t apply to 
an automobile or ship or some moveable object or something 
different from land. 

Now, I am adopting the Government’s view of that for the 
time being. To be perfectly frank with you, I am not at all 
sure the Government’s position is right, but I am adopting the 
Government’s view because I have the right any time under 
the law to free the defendant on that charge if I reach a different 
conclusion after studying the matter more carefully than I 
have had an opportunity to do this morning. 
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But still that leaves it up to you to pass on the question of 
his guilt of carrying a concealed weapon. As I under¬ 
stand, the defendant’s position is that he didn’t carry 

161 a concealed weapon within the meaning of this Act. 
I haven’t any doubt at all about the law in this regard, 

that the purpose of the statute is to punish the wilful conceal¬ 
ment or hiding of a gun or a pistol at a place near to the 
defendant or within his close reach so that he would have it 
available to carry out a violent motive on his part. That is 
what the statute is for. 

The Court of Appeals said it intends to prohibit. It does 
not permit a person to carry, either within his pocket or within 
close reach, a gun or pistol so that he can, upon ready notice, 
commit an act of violence with it. 

The defendant maintains he wasn’t doing anything such as 
that in this particular case. He was carrying it in the cigar 
box, not with the idea of having it ready to grab and to commit 
an act of violence; but he had it there and he had been willing 
to display it, without hiding it, for the proper purpose of pro¬ 
tecting himself. 

The Government, on the other hand, maintains he had it 
concealed there so that he would be ready to commit an act of 
violence if the occasion arose when he wanted to commit that 
type of act. 

And then the Government maintains, of course, the place of 
business in an automobile is not such a place of business as 
is mentioned in this statute. I will agree with the 

162 Government to that extent for the purpose of your de¬ 
cision. At a later time, I am going to give that thought 

if you convict him on that. If you find him not guilty, that 
ends it. If you find he didn’t conceal it, or that it was not 
within his reach to commit an act of violence with it, then it 
would dispose of the entire third count, and, of course, the 
question of law then would not have to be passed upon by me 
at some future time. 

I ordinarily wouldn’t mention that to you, but the counsel 
have been in a little disagreement as to the law of the case. 
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so I thought I should explain to you that I have a view of 
the law one way and I might change my mind later about it. 

* * * * * 

170 (Filed in open court Mar. 31, 1947. Charles E. 
Stewart, Clerk.) 

Criminal No. 357-47 

Grand Jury No. 3584=7 

Assault with Dangerous Weapon, Assault with Intent to Kill, 
and Carrying a Deadly Weapon 

The Grand Jury charges: 

On or about February 18,1947, within the District of Colum¬ 
bia, Samuel F. Waters, feloniously and wilfully did make an 
assault with a loaded pistol upon one William Sherman. 

SECOND COUNT 

On or about February 18,1947, within the District of Colum¬ 
bia, Samuel F. Waters, feloniously and wilfully did make an 
assault on William Sherman, with intent to kill the said William 
Sherman. 

THIRD COUNT 

On or about February 18, 1947, within the District of Colum¬ 
bia, Samuel F. Waters carried a pistol on or about his person. 

* - * * » • 

172 Criminal No. 35747 

Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited in this case yesterday; where¬ 
upon the said jury upon their oath say that the defendant is 
not guilty on Counts One and Two of the indictment and guilty 
as charged in Count Three of the indictment, and the case is 
referred to the Probation Officer of the Court; and thereupon 
the said defendant is permitted to remain on bond pending 
sentence. 
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200 (Filed Aug. 27, 1947. Charles E. Stewart, Clerk.) 

Memorandum Granting Motion for Judgment of 

Acquittal 

Defendant was tried before a jury upon an indictment in 
three counts charging (1) assault with a dangerous weapon, 
(2) assault with intent to kill and (3) carrying a pistol on or 
about his person. He was acquitted of the assault charges, but 
was convicted on the charge of carrying a pistol. At the close 
of the Government’s case and again at the close of all the evi¬ 
dence, defendant moved for judgment of acquittal on the charge 
of carrying a pistol. The Court reserved decision on the motion. 

Defendant claims that the act of Congress under which he was 
prosecuted does not prohibit the carrying of a pistol in one’s 
place of business (Title 22, Section 3204. District of Columbia 
Code), and that since defendant’s taxicab was his place of busi¬ 
ness, he was not guilty of any offense. The language of the 
statute is that a person shall not carry a pistol without a license 
“except in his dwelling house or place of business or on other 
land possessed by him ” [Italics supplied.] The words “other 
land possessed by him” which immediately follow’ the words 
“place of business” compel the view that the place of business 
referred to is land. Any interpretation to the contrary would 
give to the word “other” as applied to the word “land” no 
significance whatever. Defendant’s taxicab, therefore, was not 
a “place of business” as the term is used in the statute. 
201' Defendant next contends that the prosecution failed 
to prove that he carried the pistol “on or about his per¬ 
son,” and whether the pistol was carried openly or was con¬ 
cealed. The Government’s evidence w*as uncontradicted that 
defendant did not need to move from the front seat of his taxi¬ 
cab to obtain the pistol. This sufficiently established that de¬ 
fendant had the pistol “about his person” within the meaning 
of the statute, as decided by the United States Court of Appeals 
in Brown v. United States , 58 App. D. C. 311. It is an offense 
to carry a pistol without a license either openly or concealed, 
with certain exceptions not applicable to this case. It would 
be a meaningless gesture for the prosecution to prove whether 
the pistol was carried openly or was concealed. 
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Defendant contends he was improperly convicted because the 
prosecution failed to allege in the indictment and affirmatively 
prove that he did not have a license to carry a pistol. 

Where a statute defining an offense contains an exception 
which is so incorporated with the language defining the offense 
that the ingredients of the offense cannot be accurately de¬ 
scribed if the exception is omitted, the indictment must allege 
facts showing that the accused is not within the exception. 
United States v. Cook, 84 U. S. 168; 21 U. S. Sup. Ct. Rep. 538. 

The crime of which defendant was convicted is not carrying 
a pistol, as charged in the indictment, but is carrying a pistol 
without a license. This is indicated not only by the section 
defining the offense, but also by the next succeeding section of 
the Code, winch sets forth specifically and in detail those not 
required to be licensed. In cases of this character decided by 
State Courts it has been held that the indictment or 
202 information must allege the lack of a license. See People 
v. Grass, 141 N. Y. S. 204; People v. Ross, 60 Cal. App. 
163. 

The crime of carrying a pistol without a license is comparable 
to the offense of driving an automobile without a license, 
where the prosecution uniformly charges and proves not only 
the driving of the automobile, but that defendant at the time 
did not have a license to drive. Another comparable crime 
is that of selling narcotics without obtaining a written order 
filled out on a form issued by the Commissioner of Internal 
Revenue, where indictments customarily allege that the 
written order was not obtained by the seller of narcotics. The 
only decided case on the subject I have been able to find has 
held such allegation is necessary. United States v. Leach 291 
F. 788. 

The reasons for requiring all elements of an offense to be 
charged and proved by the prosecution are well known. First, 
one should not be called upon to stand trial on charges which 
do not constitute a crime. Second, the defendant should be 
fully advised of the facts he is required to meet and be in a 
position to plead former jeopardy by reference to the pleadings 
in the event the same offense should be charged against him at 
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a later time. Third, the burden rests on the prosecution to 
establish evidence of guilt of each element of an offense. There 
are exceptions made in cases where the fact to be proved is one 
peculiarly within the knowledge of the defendant and in cases 
where a number of officials have the right to issue a license. 
These exceptions do not apply to the present case. All licenses 
to carry pistols in the District of Columbia are issued by the 
Major and Superintendent of Police and of course his records of 
licenses are readily available to the prosecution. 

203 For the reasons stated, the Court is constrained to 
grant the motion for judgement of acquittal. 

Bolitha J. Laws, 

Chief Justice. 

August 26, 1947. 

Docket Entry 

1947 Aug. 27. 

Defendant discharged. 

* * * * * 
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Uuttrfc States Court of Appeals for the 
Btstrirt of Columbia 


No. 9657. 


The United States of America, 

Appellant, 

vs. 


Samuel F. Waters, 


Appellee. 


Renewal of Motion for Dismissal of Appeal. 


BRIEF AND COUNTERSTATEMENT BY APPELLEE 

Jurisdictional Statement 

Your appellee submits the following jurisdictional 
statement in the vein of drawing the Court’s attention 
to the apparent oversight of the appellant. Title 23, 
Section 105 of the D. C. Code, 1940, edition, and the 
Criminal Appeals Act, 34 Stat. 1246 (1907) as amended, 
18 U. S. C. No. 682 (1946) do permit appeals where a 
guilty verdict is set aside solely because of the in¬ 
sufficiency of an indictment, but that neither statute, nor 
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have any decisions thereunder permit such an appeal 
where, as here, insufficiency of indictment and proof are 
assigned as the basis therefor, even if the lower Court 
was in error in that regard. 

Statement of Facts 

The facts as outlined by the Government are substan¬ 
tially correct. However, certain inaccuracies appear 
which are demonstrable from the other portions of the 
record. With reference to the place in which the pistol 
reposed the record shows the testimony to be that it was 
“on the front seat” (R. p. 101), whereas in truth, and 
as conceded by the appellant, it was “under the front 
seat.” In further substantiation of this at page 120 of 
the record (p. 32 appendix), the lower Court says: 

“Does that meet a situation where the evidence 
here indicates, without contradiction, that he kept 
the pistol in a box underneath the seat of his 
car?” 

Second, the Government contends that the Court over¬ 
ruled the motion for a judgment of acquittal of the third 
count at the end of the Government’s case because of a 
stenographic omission on page 67 of the record, page 26 
of appendix, the following appears: 

“With reference to your motion for acquittal on 
that* count, I will take it under advisement.” 

There is not explanation of what count the Court meant, 
because it does not relate to the matter set out just in 
front of it. What has happened is that a great amount 
of the record has been omitted, counsel’s argument, pro¬ 
ceeded as to each count, and then as to the indictment 
as a whole and consumed the greater part of three hours, 
along with argument of counsel for the Government and 
the questions and interpolation of the Court. 



3 


What happened is that the words “that third” should 
appear in the line above quoted instead of merely “that,” 
after which your "writer has placed an asterisk. Justifica¬ 
tion for this position is to be abundantly found in the 
remainder of the Court’s utterances and that of counsel, 
viz., at the end of all of the evidence the following occurs 
at page 140 of the record, page 44 of appendix: 

“Mr. Johnson: —how T does that leave the Gov¬ 
ernment with reference to the motion that you 
took under advisement yesterday? 

“The Court: 1 think under the rule, if you had 
remained absolutely silent on it I w’ould have had 
to grant your motion. 

“Mr. Johnson: If your Honor had denied it, but 
your Honor took away my privilege— 

“The Court: I will hear you on that proposition 
later on. I got your point on that. 

“Mr. Johnson: I wanted to make myself clear 
on that. If your Honor had denied it I w’ould 
have told your Honor I w^ould not have proceeded 
further on the concealed weapon. 

“The Court: I think you have to stand on it 
even if I take it under advisement. I may be 
wrong. I will give it careful study.” 

There can be no doubt that the Court understood that 
it had taken the case under advisement at the end of the 
prosecution’s testimony in whatever shape the stenog¬ 
rapher’s record may now appear. 

Statutes Involved 

Title 22, Section 3204, D. C. Code, 1940 edition, as 
amended: 

“No person shall within the District of Columbia 
carry either openly or concealed on or about his 
person, except his dwelling house or place of busi¬ 
ness or on other land possessed by him, a pistol, 
without a license therefor issued as hereinafter 
provided, or any deadly or dangerous weapon 
capable of being so concealed.” 
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Statement of Points Here Concerned 

1. What obligation is there on the Government to al¬ 
lege and prove an offense outside of the exceptions 
enumerated in the section? 

2i Was the pistol carried on or about the person of 
the defendant? 

3. Was the defendant's pistol in the defendant's place 
of business? 

41 Did the defendant waive his motion for judgment 
of acquittal as to the third count by putting on proof 
while motion was under advisement? 

Summary of Argument 

1 . 

In the District of Columbia, for this type of offense, 
at least, we do not have provisions of a statutory nature 
which obviate the necessity of “negativing” exceptions 
which are a part of the description of the offense. These 
are contained in The Harrison Narcotic Act, Volstead 
Act, several state prohibition acts and the English In¬ 
dictment Act. Where the exception is embodied in the 
description of the offense it is necessary to allege and 
prove the case beyond the exceptions. 

2 . 

The pistol in the case at bar was under a seat in a 
four-door sedan, and in a cigar box. The question as to 
whether it was “on or about” his person is to be de¬ 
termined by its accessibility, but this also needs explana¬ 
tion for the accessibility must be such that it is at hand 
without materially changing position. Here the pistol 
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was not available to defendant unless he materially 
changed his position and was not on or about his person. 

3. 

To say that a taxicab is not a place of business is to 
deny the truth. All of the defendant’s business as a 
common carrier was carried on there, all of his records, 
licenses, permits and utensils of his calling were con¬ 
tained there. His cab itself is a continuous advertise¬ 
ment of his business. 


4. 

When a Court takes a case under advisement, all argu¬ 
ment is over, the testimony has been concluded until the 
Court, at its pleasure, resolves its discretion and the 
legal issues presented, unless it requests additional proof, 
evidence or argument. None of these latter contingencies 
transpired and it is a violation of due process to impale 
the defendant by reservation of decision and permit the 
residue from other issues still in contest to supply fatal 
deficiencies at the hazard of a defendant’s liberty. 


ARGUMENT 


1 . 

What obligation is there on the Government to allege 
or prove, an offense outside of the exceptions enu¬ 
merated in a statute? 

At the end of the Government’s case the Court of its 
own motion inquired of counsel as to the obligation of 
the Government to negative the exceptions in Title 22, 
Section 3204 of the D. C. Code (our weapon statute). It 
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was the Government’s position that it had no such duty, 
either by way of allegation or proof. Examination of 
the authorities reveals considerable legal basis for the 
Court’s concern over the obligation of the Government 
first, to negative such exceptions in the pleading, then 
to prove a case out of the exceptive language in the 
statute. 

It is well to note that in the District of Columbia, we 
have no statute which obviates the necessity of negativing 
exceptions as obtains in the case of certain Federal 
Statutes, i. e., Harrison Narcotic Act (24 U. S. C. A. 
Sec. 3224, 6 F. C. A., Title 26, Sec. 3224). See Newman 
v. U. S. (1924), C. C. A. 4th 299 Fed. 128. The same ex¬ 
press provision dispensing with the duty of pleading and 
proof of a case outside of exception is also contained in 
the Prohibition Act; also see The English Indictment 
Act, Rule 5, Sec. 2 (1915), and some state statutes, viz., 
Illinois Prohibition Act, 1915. 

The rule in the District of Columbia the general and 
well settled rule in this country is that when an exception 
is embodied in the language of the enacting clause, and 
appears as integral in the verbal description of the 
offenses, the indictment must aver that the exceptive 
facts do not exist. See also Lehman v. District of Colum¬ 
bia , 19 App. D. C. 217 (1902). 

Also: 

U. S. v . Britton, 107 U. S. 655, 27 L. Ed. 520. 

This Court, however, in Williams v. U. S. f 78 App. D. 
C. 147, 138 Fed. 2nd 81, adverts to another consideration, 
viz., the balance of convenience with reference to the 
proof of exception, and the nature of the act, itself. (In 
this case the pleading did negative the exception.) 

To carry a concealed weapon without a license is the 
gist of the offense here concerned, and the language, it- 
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self, purports the public carrying and not the possession 
or carriage on or off of the person of a weapon in one’s 
home or business, which rights from time immemorial, 
under our system, a man had absolutely. This jurisdic¬ 
tion, in recognition, of that basic right, excuses, the 
carrying concealed or not without a license, of a weapon 
from place of purchase to one’s home or business, even 
though that exemption is not set out in the statute. The 
genesis of this rule has its roots in the purpose of com¬ 
munal dwelling, i. e., the protection of one’s person and 
property. For this protection, theoretically, one sur¬ 
renders certain prerogatives and rights, surrendering, 
for its incidental communal protection, consideration of 
communal residence, so much of the right of self-protec¬ 
tion as involves communal life, as contradistinguished 
from that which is his personal life, i. e., protection of 
his property, business and home. 

Again, although, on reason, there should be little ground 
of distinction between exceptions concerning persons 
w’hich makes the criminality of the act conditional on the 
character of the one w’ho commits it, and, on the other 
hand, an exception as to places, wdiich makes the crim¬ 
inality of the act dependent on the place where it occurs, 
nevertheless, the decisions are uniform in requiring the 
negativing of such later exceptions w’here they appear, 
as here, in the enacting clause. 

Elkins v. State, 13 Ga. 435. 

State v. Bloodworth, 94 N. C. 918. 

Johnson v. State, 65 Tex. Cr. Rep. 92, 143 S. W. 

621. 

State v. Jarvis, 67 Minn. 10, 69 N. W. 474. 

Kiefer v. State, 97 Md. 562, 40 A. 377. 

Also Courts have announced that wdiere the exception 
depends on circumstances occurring on accused’s prem¬ 
ises, such exceptions must be negatively alleged and 
proved, so w’here it vras unlawful to lay out poison ex- 
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cept in a safe place on one’s premises, it was held that 
the burden of proof was on the Government to allege and 
prove it in an unsafe place, if on defendant’s premises. 

1 Voegli v. State (1943),—Okla. Cupin Rep.—133 P. 
2nd 219. 

With reference to allegation, the indictment in Wil¬ 
liams v. V. S., supra (D. C. Appeals), did negative the 
exception, but the proof by the Government was excused 
because the crime itself was heinous and malum in se, 
rather than malum prohibitum. A distinction is noted 
in this case also on the broad bases (1) because the act, 
itself, is prohibited because of its nature and the ex¬ 
ception is in the nature, excuse or justification, and (2) 
because the proof of the exception is peculiarly available 
to the defendant. It is declared by this Court that the 
excuse for an abortion there concerned depended on the 
exercise of the defendant’s judgment and the proof of 
that fact is more available to the defendant and it would 
be relatively difficult of proof for the Government. How¬ 
ever, in the case at bar, there is no such pressing neces¬ 
sity for relieving the prosecution of their otherwise strict 
duty of proof beyond a reasonable doubt. 

Here proof negativing the exceptions is not peculiarly 
and exclusively available to the defendant. Whether the 
defendant had a license or not is a matter of record 
peculiarly available to the Government, and the nature 
of the place where the carrying and concealment oc¬ 
curred also was readily provable by the Government, 
as a matter of fact, the Government's proof actually, 
showed that the pistol, if carried at all by the defendant, 
■must have been carried or concealed in his “place of busi¬ 
nessas the testimony revealed that he never got out of 
his cab. 

The embarrassment which the Government’s case poses 
does not spring from an evidentiary handicap and/or 
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paucity of proof but arises in and from the plentitude of 
proof at hand. 

The reasoning in the cases cited by this Court in the 
Williams’ case, discounting the “physical location rule,” 
determined, if anything, this criterion, if the exception 
is part of the description of the offense, there the ex¬ 
ception must be negatived by allegation and proof. .This 
invites an examination of the statute. It provides as fol¬ 
lows : 

“Title 22-3204 (6:116d). Carrying Concealed Weapons. 

“No person shall within the District of Colum¬ 
bia carry either openly or concealed on or about 
his person, except in his dwelling house or place 
of business or on other land possessed by him, a 
pistol, or any deadly or dangerous weapon capable 
of being so concealed. (As amended Nov. 4, 1943. 
57 Stat. 586, ch. 296.)” 

It is plain to see that the legislators were correcting 
the unlicensed carrying or concealment of pistols outside 
of one’s home, place of business or property owned by 
him. All of this language is necessary to describe the 
conduct interdicted by the statute. The indictment is 
free from any such verbiage, and even naked of any al¬ 
legation of unlawfulness. If proof would cover only the 
indictment, the defendant could be convicted of carrying 
it with a license, anywhere, or of carrying it in his home, 
place of business or any property possessed by him. It 
will not defy reason or propriety to say that if indict¬ 
ments have been so simplified as to justified such invidi¬ 
ous brevity, the phrase, “pernicious oversimplification,” 
has brooked judicial condemnation and becomes a primary 
ingredient of due process. 

Finally, at the close of all the evidence, and at the 
suggestion of the Court, the Government informed the 
Court and counsel that the defendant was charged with 
“concealing” the pistol on or about his person. 
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The indictment was naked of this information’ and its 
oral appearance at the close of all the evidence, after 
dismissal of all witnesses, just prior to argument can 
hardly recommend itself in view of the other fundamental 
insufficiencies of allegation and proof. 

However much the indictment failed to fully inform 
the defendant of the precise nature of the offense to 
which he should answer is but half of the reason for the 
failure of the Government. It never proved that the 
defendant had no license. But, in answer to a question 
of the Government whether he had a license to carry a 
gun, the defendant answered that “I don’t carry a gun” 
(R. p. 100). This phrase the Government depends on to 
carry its original burden of proof of a lack of a license. 

The fact that the Government overlooks in its anxiety 
to show a case in which its right of appeal exists and 
it forgets that the memorandum of the Court granting 
judgment of acquittal does not depend on the fact that 
the indictment was insufficient alone. It also is based on 
the fact that the Government must prove the lack of 
license. Even if the Court were wrong about the neces¬ 
sity of allegation and it thought that there was a fail¬ 
ure of proof by the Government and based its direction 
of a judgment of acquittal solely on that ground, there 
could be no review of the matter here. If the Court had 
instructed the jury that it was necessary for the Govern- 
meht to prove that the defendant did not have a license, 
and let us further suppose that the Court was in error 
on that (without admitting the error here), the acquittal 
of the defendant by the jury could not be reviewed, nor 
could the Court’s action in directing a judgment for such 
failure of proof be reviewed, even if such proof appeared 
of record to the satisfaction of an appellate tribunal. 
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2 . 

Was the pistol carried on or about the defendant’s 

person? 

On all of the evidence (without admitting the necessity 
of considering any but the Government’s case), the only 
testimony showed that the pistol, wdien and if concealed 
at all, was in a covered box under the seat next to w'here 
the defendant was sitting in the front of the car. This 
Court in Brown v. U. S., 5$ Appeals D. C. 311, decided 
that the phrase “on or about his person” does not mean 
physically on his person, but means so close to him as 
to be readily accessible for his use. This language is not 
otherwise explained, except by example and dicta the 
Court indicated that if the pistol were on the seat next 
to him, it would be readily accessible. An examination 
of cases from other jurisdictions reveals a welter of 
decisions running the gamut of conclusions; this is partly 
attributable to variations in wordage and peculiarities 
of expression of various legislatures. The Kentucky, the 
concealed weapon statute is very similar to ours and 
they have passed on the particular point involved in 
this case. 

In Commonwealth v. Nomelley, 56 S. W. 2nd 689, 247 
Ky. 169 (1933), the Court held that carrying a pistol 
“under seat of automobile” was not carrying a con¬ 
cealed weapon on or about his person. However, like 
this Court, in Hampton v. Commonwealth, 75 S. W. 2nd 
748 (1935), the same Kentucky Court held that a weapon 
on the shelf immediately behind the defendant was “read¬ 
ily accessible and available,” and while not concealed 
“on his person” was concealed “about his person.” 

Other Courts, by similar language have described the 
criteria, that while not on his person, the weapon was 
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carried “in such proximity to the person as to be con¬ 
venient of access and within immediate physical reach. 

See: 

Porcello v. State, 16S N. E. 135, 121 Ohio St. 2S0. 
Commonwealth v. Sturgeon , 37 S. W. (Ky.) 680. 

Also in Pennsylvania, where a pistol carried under seat 
of automobile, was held not to be “on or about the per¬ 
son.’ 7 


Commonwealth v. Lunjeth (1929), 97 Pa. Sup. Ct. 

126. 

Although the cases cited above are as near “on all 
fours” with the case at bar as your writer has been able 
to discover, it remained for the Court in Welc v. State, 
97 Cr. 617, 262 S. W. 485 (Texas), to provide a working 
measure for determining what “convenient access” and 
“immediate Physical Reach” means as applied. The 
Court in this case announces what your appellee con¬ 
siders a logically impeccable method of determining the 
issue when it said that the weapon must be in such place 
that the defendant could get possession of it “without 
materially changing his position.” 

In the case at bar, this test will demonstrate that he 
is not guilty of the offense charged. The pistol was in 
a closed cigar box under the seat next to him (the driver’s 
seat), and while at the wheel, it was impossible for him 
to get to it without materially changing his position. 
Whether moving or not, the accused here would have to 
change his position considerably in order to get to the 
pistol. As a matter of fact the testimony shows that it 
was only at the end of the chase that the pistol 'was in 
the appellee’s manual possession. In the Brown case, 
supra, the pistol was either in a holster in the pocket 
of Brown, or in the seat immediately under Brown, who 
was not the driver. 
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Your defendant has been careful not to cite cases in 
which the language of the state statutes disposes of the 
issue here discussed, and, out of caution calls the Court’s 
attention to the fact that in California the weapon stat¬ 
ute makes it offense to carry a weapon in a vehicle, 
whether on the person or not, and Louisiana cases fol¬ 
low the statute by requiring the pistol to be in the manual 
possession of the accused. Also cases in Illinois are 
directed toward the individual language of their statute. 
The Kentucky statute is almost identical with ours and 
your defendant has utilized their decisions as persuasive 
even if not controlling. 


3. 

Was the pistol in the defendant’s place of business? 

Passing but without waiving the question as to the fail¬ 
ure of the Government to allege the offense at some place 
other than in defendant’s place of business, defendant 
says that the Government not only failed to prove the 
offense at some place other than defendant’s place of 
business, which we contend is the Government’s burden, 
but that the evidence without contradiction shows that 
the weapon, if carried at all, was in the defendant’s 
place of business. May we in passing observe that there 
is no regulation of the Public Utilities Commission 
which prohibits this defendant from carrying a pistol 
in his cab, and the only inhibition, if any there exists, is 
contained in the statute herein concerned. 

The purpose of the exception to the statute which per¬ 
mits the carrying of a pistol in one’s place of business 
is too clear to require justification. In its letter and 
spirit the statute is designed to permit the possession 
and carriage of a pistol in one’s place of business for 
the purpose of affording self-protection where we in this 
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♦ community, in the light of our experience conceive such 
opportunity for self-protection socially and civically de¬ 
sirable. There is no doubt that the all too frequent rob¬ 
bery and even killing of cab drivers is not only a matter 
of common knowledge but of continual public notice 
through our newspapers. If the taxicab, admittedly by 
the evidence, and in a lay sense, is defendant’s place of 
business, is by legal measure also to be considered his 
place of business then there is no difficulty in reaching 
the conclusion that a verdict of not guilty should be 
entered here. The testimony showed that the defendant 
was a licensed common carrier for hire, who under our 
statutes, and the decisions of our Courts, merely by 

• driving the car invites the public to do business with 
him in the confines of the cab, kept all of his records 
in the cab and had no other place from which he carried 
on that business from which he earned his entire living. 

Adverting to a purely descriptive analysis of the fact 
situation at hand it is undeniable that the defendant does 
business with the public by inviting them into his cab 
where all of the transactions, not only the service ren¬ 
dered, but the compensation therefor is collected. The 
only difference between this business and that of shoe 
shining, save perhaps the delicacy of the matter, is that 
the place in the instant case is mobile and not stationary. 
This fact does not alter the rule, for -we find that where 
the person concerned is engaged in the transportation 
business the phrase place of business includes the con¬ 
veyances on which they ride in the performance of their 
duties. 

68 C. J. 50 No. 49. 

Also see: 

Barker v. Satterfield, 111 S. W. 437. 

Williams v. State, 72 S. W. 380. 
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An examination of what significance the word place 
has in respect to whether by “place” some stationary 
point is intended shows that Courts, when considering 
the word in other criminal statutes, disregard the theory 
that a place has to be permanently stationed. In the case 
of Epperson v. State, 6 N. E. 2nd 538, 540, 211 Ind. 327, 
it became necessary to determine if a Taxicab was a place 
within the purview of a statute defining kidnapping as 
the removal of a person from one place to another. The 
evidence showed that the accused had removed the wit¬ 
ness from his taxicab to a cornfield and the Court held, 
over the contention that the taxicab was not a place (i. 
e., some fixed station) that it was not necessary" to have 
a fixed place and upheld a conviction. Similarly where 
statutes have declared (places where liquor is sold to be 
nuisances), a vehicle was so declared to be a nuisance in 
the case of State v. Rorjle, 164, p. 165, 166, 100 Kan. 590. 

Also see: 

Kansas City Breweries v. Kansas City, 153 Pac. 

523, 524, 96 Kan. 731. 

For a general definition of “place of business,” 

Sec: 

Broolcs v. State, 90 S. E. 989, 991, 19 Ga. Apps. 


4. 

Did the defendant waive his motion for judgment 
of acquittal by putting on proof while the motion was 
under advisement by putting on proof? 

At the end of the Government’s case your defendant 
made a motion for a judgment of acquittal on all three 
counts of the indictment. The motion was argued at 
length and earnestly. The Court overruled the motion 
as to counts 1 and 2 but informed your defendant that 
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he was going to take the motion as to count three under 
advisement and admonished him to put on his proof. 
Your defendant proceeded to put on his defense of the 
charges contained in counts 1 and 2 and at the end of 
all of the evidence made a motion for a judgment of 
acquittal and reminded your Honor that he had not 
passed on the motion as to the third count. Your Hon¬ 
or indicated that it was under the impression that the 
defense had waived the motion by putting on proof, to 
which suggestion the defendant’s counsel observed that 
your Honor had not overruled it and the opportunity 
was never present to stand on the motion or waive the 
motion until it had been passed on. 

Your defendant is familiar with the rule, adopted by 
the majority of Courts, that a motion for a directed 
verdict (now judgment of acquittal) at the close of the 
Government’s case, which is Overruled, is waived by 
putting on evidence on the merits in answer to the Gov¬ 
ernment’s ease. This rule has, as is indicated two re¬ 
strictions, first, the motion must be overruled, and second, 
the evidence put on must have bearing on the merits of 
the case concerned. 

16 C. J. 938, Section 2305 & cases cited. 

Here it can’t be said that the motion was ever over¬ 
ruled, and on the contrary has never been overruled to 
your defendant’s knowledge or information. A further 
consideration has been suggested that the evidence 
offered must in addition further the prosecution’s case, 
however, only one case has been found in support of 
this: 

Goll v. U. S., 166 Fed. 419. 

In this jurisdiction, however, our Court of Appeals in 
Nelsdn v. U. S., 28 Apps. D. C. 32, ruled that there was 
no waiver by merely putting on evidence, if the evidence 
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has no bearing on the merits on the case. In this case 
your defendant complained to the Court that he had no 
opportunity to offer testimony that the gun was not con¬ 
cealed prior to the time the matter was submitted to the 
jury. It is your defendant’s contention that taking the 
cause or motion under advisement effectively withdrew 
the third count from contest as though separate trials 
had been then and there ordered, and the cause was in 
the bosom of the Court rather than on trial in the court¬ 
room. None of the evidence offered was directed at the 
third count, and all of it was material, relevant and 
pointed at the issues raised in the counts 1 and 2. 

CONCLUSION 

In conclusion, your appellee prays that the appeal be 
either dismissed, or that the lower Court be affirmed. 

Respectfully submitted, 

HENRY LINCOLN JOHNSON, Jr. 

This is to certify that I have served a copy of the fore¬ 
going on the United States Attorney for the District of 
Columbia by leaving a copy at the office of his assistant, 
John D. Lane, this 1st day of June, 1948. 

HENRY LINCOLN JOHNSON, Jr. 




